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Dean selection gets underway

Trustees hear Shaver repor~t~
by Allan Shapiro
An "Institutional Analysis of the
1lliam Mitchell College of Law,"
~pared by C. W. Shaver and Com:µc1ny, Inc., N.Y., was received by the
board of trustees during the last week
September. Dr. Richard Sommerd was the primary data collector,
erviewer and author of the 140
ge report which contains 52 remmendations.
At the Oct. 2 board meeting the
trustees considered some of the re-

commendations with Shaver and than 2100 Summit Avenue or conSommerfeld in attendance.
tiguous properties to accommoShaver directed the board to sev- date a student body of 800-1 ,000
eral areas in the report and then sug- : students, if financially feasible."
gested discussing certain recomThe trustees voted down a motion
mendations. The recommendations to form a committee to draft a formal
adopted by the board are as follows written statement of purpose for the
(additional words or phrases not in school and temporarily adopted the
the original written report are itali- purpose statement on page 5 of the
cized:
1974-75 college bulletin.

RECOMMENDATION
52:
"William Mitchell (should) not pursue possibilities of affiliation with
any of the area colleges for the
present."
RECOMMENDATION
4:
"William Mitchell can and should
seek an annual incoming class of
approximately 300. Such will result in a student body of 800 to
1,000, with the preferred actual
number being closer to 800 than
to 1000."

Heidenreich

RECOMMENDATIONS 49
and 4: "Prompt attention should
be given to the development of
physical facilities at a site other

It was unanimously carried that
the president of the board, Hon.
Ronald E. Hachey, appoint a committee to examine answers to the physical facilities problem, including the
acquisition of Our Lady of Peace, expansion at the present school site,
and other possibilities. The financial
aspects of such proposals were also
to be considered.

SEARCH COMMITTEE
The establishment of a search
committee to begin the task of selecting a new dean was the next item
discussed. A majority of the trustees
present felt the new dean should be a

lawyer. It was further resolved that (1)
the present dean should draft a
statement of his functions, (2) the
president should appoint a search
committee consisting of trustees, faculty, students, alumni, and general
bar membership, and (3) the dean's
statement of functions should be
transmitted to the board to give
guidance to the committee on the requirements of applicants.
Judge Hachey said the SBA will
be invited to submit the names offive
or six students interested in serving
on the search committee to the
board. The board will select three
students. Interested students should
contact SBA president Cara Lee
Neville.
The meeting was adjourned with
the understanding that there was
more work to be done on the other
recommendations. The next board
meeting will be convened sometime
in early November.
Copies of the Shaver report are
available on reserve in the library.

C. W. Shaver: His
company recommends
move from 2100 Summit
Ave., but no merger.

From head of table: C. W. Shaver, Hon. Ronald Hachey,
Dean Douglas Heidenreich, Hon. Theodore Knudson,
Ronald Hubbs, Richard Sommerfeld, Harry Holtz,
Richard Moore, Paul Kraemer, Hon. Douglas Amdahl.
Back to camera, from left: WIiiiam Abbott, John Burke,
Andrew Johnson, Donald Grangaard, Leonard Keyes.

Dean announces tuition rebate for last semester
seniors taking fewer than 1O credits. For details,
see the dean's column, page three.
~
i
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Senior practice includes Juniors

What Is this woman doing?
~e page 12 for details.

Third year law students at William
Mitchell will have increasing clinical
opportunities to represent indigent
clients in civil and criminal matters, or
to appear on behalf of the prosecution, under the new practice rule issued by the Minnesota Supreme
Court on Sept. 3. The rule, signed by
Chief Justice Robert J. Sheran,
states:
"For purposes of this rule, an
'eligible' law student is one who
has completed, or is completing,
the final two years of the law
school curriculum, and who is
identified as such during all proceedings."
The former rule, popularly known
as the Senior Practice Rule, was
limited to students in their last year.
The full impact of the rule is not
clear yet. Professor Rosalie Wahl, director of the criminal clinic at William
Mitchell, notes that, "It will make possible more advanced courses in all of
the clinics, and it will allow a larger
percentage of each graduating class
to take a clinical course because
there are more semesters in which
they are eligible to elect one." When
asked if the rule would mean an expansion of the number of students in
the criminal and civil clinics in each
semester she stated, "I really can't
answer that as expansion would take
more faculty than we have now."

Under the old rule the personal
presence of a supervising attorney
was required during any court appearance by the student. The new
rule liberalizes this. It allows a supervising attorney to authorize the student to appear alone, except during
an actual trial, "whenever the supervising attorney shall deem his personal presence unnecessary to insure proper supervision." The rule
adds, however, that "such authorization shall be made in writing and shall
be available to the court upon request."
This rule, like the former one, applies only to students of a Minnesota
law school accredited by the American Bar Association. It also requires
that the dean of the school file with
the Supreme Court a list of names of
the enrolled students who have been
selected by the faculty to participate
in the program. The new rule makes it
possible for students to be certified
for two years. Previously the longest
period of time a student could practice was for twelve months.
"Adequate supervision is a concern of the clinical directors. We need
to make sure that students are not
floating around under this rule, both
for the student's sake and the sake of
the clients," commented Professor
Wahl. "For example, there are private attorneys who are court ap-

pointed to represent indigents or who
prosecute in the suburbs. Responsibility for supervising students working with them under this rule really
rests with the dean and the clinical
programs. We have to be satisfied
that in each situation there is adequate supervision."
Students interested in discussing

the new rul~ and its impact on legal
education at Mitchell are urged to attend a meeting to be held by Professor Roger Haydock, Professor Wahl
and the student directors of the civil
and criminal clinics. The meeting will
be held in October at the clinic. For
exact date and time, call the clinic
office.

86 o/o pass bar exam
The State Board of Law Examiners has announced that 86 per
cent of the applicants passed the July, 1974, Minnesota state bar
examination.
In all, 478 persons sat for the test, and 416 were granted
admission to the bar. A passing grade on the bar exam is a
prerequisite to practicing law in Minnesota.
There were 124 William Mitchell graduates who took the test for
the first time, and two repeated the exam. The results show 111
first-timers and one repeater wrote successful exams.
The University of Minnesota graduates numbered 178, and 172
passed. There were no U of M repeaters.
The statistics show that 128 out of 166 graduates from
out-of-state schools were successful on their first attempt. There
were eight repeaters, but only one passed.
The percentages were tabulated as:
First time
Repeating
William Mitchell
88.0%
50.0%
University of Minnesota
96.6%
0.0%
Out-of-state
74.0%
12.5%
All applicants
86.0%
20.0%
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Retest policy
under fire

The problem crops up only once a year and affects very
few students. The students it affects would just as soon forget
about it once it's over. As a result, it receives little notice. But
William Mitchell's re-test procedure- and the flunk-out policy
behind it - deserve serious scrutiny. Neither, it is submitted,
should survive such scrutiny.
No student, particularly given today's high law school
admission standards, should be subjected to the humiliation
and fundamental unfairness of the present policy. The tact
that only 5 of last year's 234 freshmen who took final exams
ended up with averages below 71 indicates it is time to
reevaluate the policy. (Even fewer of the more advanced
students fell into this category.)
Presently, in any one academic year, a student must
finish with an over-all average of 71 or above. If a student
receives an average in the 69-71 bracket, he is allowed to
re-test. An average below 69 will flunk a student out
completely. A student who re-tests is examined in each
course he took during the year, regardless as to whether he
passed the course or not. On the re-test he must average 73.
In practice, a student could do poorly in one class, a
high-credit course, and end up in the 69 to 71 category. If the
student had dropped the particular course, he would remain in
school with no need for a re-test. Yet, on the re-test the
student will have to score an average of 2 points higher than
his counterparts who eked by with a 71 on the original testing.
This system seems archaic, unfair and in need of
change. No one should flunk out or be required to re-test in all
courses. Sixty-nine, or some other arbitrary grade, should be
set as the passing grade in each course. A person who scores
below that grade should be offered a chance to re-test in that
course only. If on the re-test the student did not score a 69 or
above, he should have the opportunity to take the course over
again. The student would have to schedule the repeated class
during one of his elective periods. A student would have six
years in which to complete the required eighty-eight credits in
a passing manner. A student who does poorly consistently will
eventually run out of elective periods, ambition, or possibly
money. Under this plan a student who does poorly in one or
two classes will still be allowed to continue his legal
education.
If the administration has the power to change the present
policy, it should give strong con!;lideration to doing so.
Anytime a student flunks out of school, it is just as much a
reflection on the school and the instructors as it is on the
student.

editor's comment
by Jeanne Schleh

Tuition rebate credit
due SBA head

-Mike MIiiigan

What has the SBA ever done for you, you
ask?
If you're a senior and you're taking under 10
credits in your last semester, you stand to benefit
financially thanks to the efforts on your behalf by
SBA president Cara Lee Neville.
The bombshell in last summer's late-arriving
registration materials was the announcement of
the tuition increase to $625 per semester. Slipping
by almost unnoticed in the intial shock was the
clause which followed: "for a credit load of upto
12 hours."
In past years, any student carrying less than
the normal 12-credit load paid tuftion per semester
hour. But almost every student, under the old cur-

riculum, took 12 credits.
With last spring's radical curriculum revision
plus the opportunity of earning summer school
credits, suddenly many more students - and not
just last semester seniors - taking less than thf
normal load. But under the new tuition policy, no
one would be able to claim pro-rated tuition.
Everyone would pay the same flat rate.
Ndville launched her attack and won the concession detailed in the dean's column. So far the
dean's not relenting on students not in their last
semester taking less than the full tnow defined as
10 to 12 credits) load. More persuading needs to
be done. But it's a start. And a lesson that action
pays.

'Briefs' on selecting a dean
by Bruce Douglas
The recent furor over selection of
the president of the University of
Minnesota has the trustees of William
Mitchell College of Law worried.
As you know, it was reported that
one of the regents of the University
inquired whether certain candidates
for the position wore undershorts. "I
really didn't care what kind of undershorts they were wearing," the regent
told reporters, "but I felt that as president of an in$tiwtk>n of this size and
stature a man should wear some kind
of undershorts."
As yet it is not clear whether the
question of undershorts played an
important or decisive part in the
selection of the University's new
president, but it is known that the man

who got the job did ~ fact wear the
standard white boxe briefs favored
by some regents.
Furthermore, one other candidate
for the position, who requested that
his name be withheld, admitted that
he told the Board of Regents that he
occasionally wore " blazer-colored
briefs," but had not done so for some
time. However, he declined to say
that this alone caused the Board to
reject him. " I don't think they ap-.
proved of my position on out-state
campuses, " he said.
All of this only makes the job of
fin ding a new dean for William Mitchell that much harder. My friend Finster, a member of the Board of Trustees, explained it to me the other day.
"You know," he said, "whether or

Second
women's firm

Law School last June.
Karin L. Wille
Minneapolis

letters
County attorney post important
To the Editor:
Next to the office of the Governor
and Attorney General, the Hennepin
County Attorney's office has often
been recognized as the most important elective office in Minnesota. In
the criminal area, the office serves
two major functions: It prosecutes all
serious criminal cases, including
felonies and gross misdemeanors
(i.e. murder, rape, aggravated assault, robbery, burglary). In addition,
the county attorney acts as lawyer for
the grand jury, in indicting such
charges as homicide, or wrongdoing
by public officials.
Beyond its activity in the criminal
area, the County Attorney's office
has a large civil practice, including:
acting as the state's lawyer in juvenile
delinquency cases; prosecuting divorce contempt and paternity cases
for the poor; giving legal advice to the

County in its various activities
(County Board, County Welfare
Board, etc.); and preventing business fraud. Thus the County Attorney
is a powerful official in the governmental system of Minnesota, head~
ing a large staff of 40 lawyers, 5 investigators and 15 stenographers
and clerical assistants.
Candidate Chester Durda, who
resigned his position as Hennepin
County District Judge to run for the
office, pledges to run a more effective
and less political office than does the
present appointee.
Residents of Hennepin County are
encouraged to vote in this important
election on Nov. 5.

Brian J. Peterson
Third year student

To the Editor:
I read your article about the first
women's law firm in Minnesota in the
last issue of the William Mitchell
Opinion with interest. Although I
would classify all female sole practitioners as, in some senses, a
woman's law firm, one can understand, given the general usage of the
word "firm," why Lansing, Oakes and
Caperton have been billed as a
"first." In light of that, I wanted to inform you that there is now a second
women's law firm in Minnesota, composed of Ellen Dresselhuis and myself. Ellen graduated from William
Mitchell in 1967 and went into private
practice in June of 1972, after several
years at Minneapolis Legal Aid. I
joined her full time following graduation from the University of Minnesota

book review
Dean Douglas A. Heidenreich
and 1974 Mitchell graduate Marcy
L. Wallace were instrumental in
putting together a 200-page book
designed to teach high school
students about laws that affect
them most, which the state Department of Education will make
available free to more than 20,000
students for use in social studies
curricula.
"The Student Lawyer, High
School Handbook of Minnesota
Law, " was published in May by the
Department of Education and the

Minnesota Bar Association, after
two years of writing and ed~ing by
lawyers, law professors.and students and high school teachers.
It is divided into six sections :
Civil law, home, school, marriage,
the criminal justice system and alcohol and drug laws. Each section
contains a pretest, problems and
a case story.
Some questions the book answers, with statutory and case law
citations: "Is it true that being sued
for a tort can ruin me and mv tam-

ily for life?" "Can a minor ever be
forced to go through with his contract?" "Can my father cut me out
of his will?" "Can a girl's parents
start a paternity suit?" "Can I buy
Playboy or Playgirl?" "What
happens if we lie about our ages to
get married?"
It also covers driver's licenses,
no fault insurance, hitchhiking,
employment
laws,
locker
searches, classifications of crime,
special rules for juveniles and
agencies for assistance.

Kudos, Louie
To the Editor:
Lou Tilton deserves credit for developing a first rate intramural program at William Mitchell. Through
Lou's efforts, Mitchell students and
faculty have enjoyed not only physical exercise but the opportunity to get
to know one another on an informal
basis. Lou's initiative should be appreciated. The continuation of his
program should be supported.
John Tancabel
Third Year Student

not a candidate for the position wears
undershorts isn't the main issue. But
most of the guys would like to know
what kind of a person he is. If we can't
ask these kinds of questions, then it
may be too late before we find out
that there is something peculiar
about the man."
"But what is so important about the
kind of undershorts he wears?" I
asked.
....."!Uystt~lls you quite a bit about the
guy," Finster said.
"What if a woman applies for the
job?" I said. "Are you people still
going to ask her what kind of undershorts she wears?"
"Well, that could make things a bit
more difficult," said Finster, "but we
could always take on a woman trustee or two and have them find out."
"But suppose the candidate objects to this kind of questioning and
refuses to answer?" I asked.
"In that case," Finster said, "he'll
probably have to look for a different
job."
"Whatever happened to selection
on the merits? Isn't it possible to pick
a new dean without asking him about
his undershorts?"
"What are you - one of those liberal troublemakers?" said Finster.
"The Board of Trustees of this law
school knows how to select a new
dean - they've done it before. So
don't worry about it, we'll get the right
man. Besides, the last dean wore undershorts."

Editor's Note: This comment
was prompted by the recent controversy at the University of Minnesota conceming selection of the
dean.
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---------the dean's column

Some seniors eligible
for tuition rebate
A number of questions have arisen regarding
tuition charges. The following information should
serve to clarify the tuition policy.
The tuition charge of $625 per semester is the
flat fee charged to all students who take the normal
load of 12 semester hours during each of the first
two years or 1O semester hours during each of the
latter two years. A student who wishes to reduce
his load and take less than the normal requirement
is charged the same as a full-time student: there is
no reduction or proration for the student who
chooses to take less than the normal load.
The only exception to this rule occurs when a
student who is in his last semester of school needs
something less than the normal load (1 Osemester
hours) in order to complete his requirements.
During his last semester the tuition of the
student who needs less than 1 O hours to
graduate will be prorated at the rate of $55 per
semester hour.

by
Douglas R.
Heidenreich

This adjustment is made, however, only during the last semester of the student's law school
career.
The tuition for the 1974--75 year was set at a
figure which, according to our best estimates,
should generate the amount of tuition income
needed to operate the school during this academic
year. It would have been possible to establish a
per credit hour charge and charge all students
accordingly but the result of that would have been
substantial extra bookkeeping, minor savings for
some students and very likely an even larger tuition increase for students on a normal schedule.
The 1974-75 budget anticipates that nearly
90 per cent of the revenue received will be from
tuition. Thus even this all-time record tuition
charge does not defray all of the expenses of the
operation of the school. The extent to which tuition
increases might become necessary in future years
will depend on a variety of factors including but

limited to the nature and extent of any new physical facilities that might be acquired.
This means that the student who, by taking
summer work, is able to graduate in 3Y2 years
pays approximately the same amount of tuition
over that period as the student who uses the normal four-year plan. The student who goes for four
full years but chooses to take some of his work
during the summer and reduce his load during the
school year will probably, at the end of four years,
have paid somewhat more than a student on the
normal program, that amount varying slightly depending upon the way in which the student
spreads his work.

i

..,

sba president's column-------....
SBA priorities set,
student committee
by
Cara Lee
Neville
involvement needed
Shortly after the new SBA board of governors
was elected last spring, it was decided that we
needed some fixed goals as to what direction the
board would move in 1974-75.
In order to define school problems and priorities
as the student body sees them, L. Charles Bartz,
third year representative, proposed a series of
"nominal group sessions."
Individual SBA representatives contacted
approximately five to ten students from their respective sections of the past year, and 13 meetings were conducted in August. These selections
were not done on a scientifically random basis, but
they appeared to represent a relatively good
cross-section of the student body. With the section
representatives acting as group leaders, each
meeting conducted a nominal group session. The
sessions included the following four phases: (a) A
writing period during which each person was
asked to answer a single question, "What do you
feel are the problems with William Mitchell College
of Law?" (b) Round robin itemization and discussion of the problems identified by the group. (c)
Clarification. (d) Prioritizing.
At the completion of all the sessions the results were compiled in the same basis as the
prioritizing done in the individual sessions: 5
points for first priority, 4 points for second priority,
etc. The following is a list of problem areas in order
of their point totals.
Inadequate teaching and faculty . . . . . . . . . 43
Inadequate facilities . . . . . . . . . . . . . . . . . . . . 42.5
Lack of due process . . . . . . . . . . . . . . . . . . . . 22.5
Inadequate school image . . . . . . . . . . . . . . . 11
Inadequate job placement . . . . . . . . . . . . . . . 1O
No school counseling . . . . . . . . . . . . . . . . . . . 8.5
Lack of student representation
in _policy decisions . . . . . . . . . . . . . . . . . 6
Faculty unavailability . . . . . . . . . . . . . . . . . . . 4.5
Inadequate professional atmosphere . . . . . 4.5
No group medical or legal services . . . . . . . 5
Unclear faculty accountability . . . . . . . . . . . . 4
Grades take too long . . . . . . . . . . . . .. . . . . . . 3
Few extra-curricular legal activ~:~s . . . . . . . 3
Library after midnight/Saturr'
......... 3

I

Students' cliques/no
inter-communications . . . . . . . . . . . . . . .
Student personal finances . . . . . . . . . . . . . .
Bar exam ................. . ...........
Registration . . . . . . . . . . . . . . . . . . . . . . . . . . .
Choice of dean . . . . . . . . . . . . . . . . . . . . . . . .
No growth policy. . .. ...... . ........ . .. .

3
2
2
2
1.5
.5

In reviewing the results there were several
points which appeared to be significant.
• The majority of the problems identified
dealt with the practical preparation of the
student for entering the law profession.
• Most of the problem areas are those which
affect the student personally and not as a
member of a group.
• The problems identified are very pragmatic and are areas in which the SBA has
been, or can be, involved.
• Most problems deal in the area of policy as
established by the dean and/or the board
of trustees - an area which is beyond the
reach of individual students, but which
could be addressed by a representative
body.
While the list is far from exhaustive, the tentative priorities provide an excellent outline of the
major concerns of the student body. At this point it
was necessary to refine the problem areas into
workable priorities. Each of the problems which
were similar or compatible with each other were
grouped with each other. A final priority list was
developed and approved by the board.
As a result, the board decided to initiate a new
committee structure to promote the most efficient
use of time and energy. The board set up three
standing committees, each of which will work on
specific priority areas in addition to setting up
sub-committees open to all William Mitchell students. The new structure is as follows:
1) Finance and Administration. Chairman:
Jane Schoenike. Priorities: placement and
preparation. Sub-committees include registration, placement, elections, scholarships, Used
Bookstore, budget and the Opinion.

2) Social Committee. Chairman: George Harrelson. Subcommittees include student directories and ID's, symposiums, extra-hour,
extra-curricular activities, orientation, intramurals, coordination and liaison to student
groups or activities outside the SBA.
3) Educational Committee. Chairman: Joe
Cade. Priorities: inadequate facilities, faculty
and due process. Sub-committees include
faculty evaluations, summer school,
curriculum, minority recruitment, grade time,
counseling, facilities and due process
(including a students' bill of rights).
The standing committees will meet with all
members, both board and non-board, on Sunday
evenings at 7 p.m. once a month. The regular SBA
board meetings will be held as usual on Saturday
mornings at 9 a.rn. , also once a month. (See
Events Calendar on Student Lounge bulletin
board for dates.) All students are invited to attend
either or both meetings. Free coffee and rolls provided.
Committee assignments will be posted on the
SBA bulletin board in the lounge. Sign-up sheets
for the committees are in the Used Bookstore.
There are only four (4) members from each class
on the board plus the LSD representative and
Opinion editor. There is also only limited time with
which to help solve the ever-increasing problems
which arise in a school of almost a thousand students.
We have tried to organize in such a manner
so as to handle as many problems as we can, as
efficiently as we can, but there are times when
there just isn't enough man or woman power to get
all of the jobs done as quickly and as well as we
would like. We can use your help on any number of
items of business. If you have a special area of
interest (or gripe) please contact any board
member. It may only take two to four hours a
month of your time, but it could help the rest of the
student body in times when we are short of
facilities, due process, counseling, registration
procedure, etc., etc., etc.
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Minn. Proposed rules of criminal procedure:
Some six years ago, the Minnesota State Public Defender's office conducted an extensive review of the rules of criminal procedure in the courts of the United
States and all fifty states. That
office and others concerned with
the criminal justice system in this
state had long been convinced of
the need for improvement in Minnesota criminal procedure. This
review led to the drafting of preliminary proposals for change .
The draft was submitted to the bar
associations, the legislature and
the State Supreme Court for
study. The result was the passage
of a statute in 1971 authorizing the
Court to promulgate rules regulating the pleadings, practice,
procedure and forms in criminal
actions in all courts of the state.
Pursuant to the statute, the
Court appointed a twelve-member
group composed of judges, prosecutors and defense lawyers to
draft rules which would revise, reform and rejuvenate the criminal
justice system now operative in
Minnesota, with the ultimate goal
being a unitary statewide system.
The work of this group was
completed before early June,
1974, the rules were promulgated
by the court in final proposed form
in early August of this year, were
distributed and discussed at the
9th annual Criminal Justice
Course in late August, and will be
effective as of July 1, 1975, absent
further action by the legislature.
The new rules are absolutely
required reading for any attorney
- prosecutor, defender or judge
- who has even the least contact
wit~ the criminal justice system in
Minnesota. The purpose of this
comment, however, is to examine
briefly certain of the rules which
are most troublesome to defense
counsel, and, where appropriate,
to incidate how they might be challenged.

Appearance Before
· a Magistrate
MRCrP 3.223, 4.251
The rules require that a person
taken into custody as the result of
an arrest must appear before a
judge or judicial officer "without
unnecessary delay, and in any
event not later than 36 hours after
the arrest, or as soon thereafter as
such judge or judicial officer is available. " The comments state, and
it is generally assumed, that the
last two clauses are restrictive,
i.e., 36 hours (with the exceptions
noted below) is the maximum
holding period before appearance
after an arrest, but if a magistrate
is available before that period of
time has elapsed, then the accused must be taken before the
court at that time.

There appears no valid reason
to include either the 36-hour maximum nor the clause which follows, for it would seem, as with the
Federal Rules, that the phrase
"without unnecessary delay" is
sufficient to protect the rights of an
accused. Furthermore, the mere
mention of a time period may tend
to sanction the holding of an accused unnecessarily up until that
time, just as with the present
"72-hour hold" which has no basis
whatsoever in the laws of this
state. Additionally, there appears
to be no compelling reason why a
magistrate should not always be
available (readily accessible), and
the fact that one is not should simply be a factor in determining "unnecessary delay."
The 36-hour period excludes
Sundays and legal holidays where
the arrest is made without a warrant but includes them when arrest is made with a warrant. The
obvious purpose for this distinction is to enable law enforcement
officials to obtain a complaint,
which is required upon the first
court appearance, but the nonexistence of a complaint at the
time of arrest should merely be
another factor in determining
whether an accused is brought before a magistrate without "unnecessary delay." " Days of rest"
for police officers, prosecutors
and judges bear absolutely no
logical relation to the release of an
accused.
The rules pre bereft of any sanctions for violation of their provisions. Not surprisingly, for our
Court has never seen fit to follow
the U.S.
Supreme Court
McNabb-Mallory1 rules regarding
the effect of delay. The most
reasonable sanction would seem
to be dismissal without prejudice
because of a tainted arresf,
thereby resulting in suppression
of any "fruits" of the arrest but not
precluding further prosecution.

Time Limits
MRCrP 5.3, 7.1, 7 .2,
8.4(c), 10.31, 17.44,
17.45, 17.461, 17.472,
17.47
Space limitations preclude
more than cursory discussion of
the time limits and requirements
dealing with appearance in district
court after initial appearance,
notification of evidence relating to
confessions, search and seizure,
identification procedures and additional offenses, time of the Omnibus Hearing, service of pretrial
motions, and completion of dis-·
covery. Basically, howe'ver, both
prosecution and defense (and
thus the court) are expected to
have accomplished the proce-

dures mentioned above within 14
days of the accused's first appearance in county or municipal
court, although there are various
provisions providing for enlargement or waiver of the time periods
provided.
Presumably these escape provisions will be well and often
utilized. The case would be rare
indeed where either the prosecution or defense counsel could
adequately prepare for trial within
such a short period oftime with the
expectation that he or she has
done the bes.t job possible.

Arrest and Search
MRCrP 6.1111, 6.14
A confusing provision is Rule
6.1111. The first sentence appears to mandate the issuance of
a citation to a person subject to
lawful arrest for a misdemeanor
unless detention is necessary to
prevent bodily harm (to himself or
another), further criminal conduct
or non-appearance in court. The
second sentence, however,
seems to make the issuance of a
citation permissive in such a situation. Rule 6.14, which states that
the issuance of a citation has no
bearing on the legality of any lawful search, further complicates
matters.
The two rules, taken together,
present several serious problems:
Is there such a thing as a lawful
custodial arrest if the situation is
appropriate for the issuance of a
citation? If the citation is not mandatory but permissive in certain
situations, is not the first sentence
of the rule superfluous? Are there
not certain offenses for which custodial arrest would be violative of
the federal Constitution, as indicated in Gustafson v. Florida? 2 If the
latter is the case, is it not true,
contrary to Rule 6.14, that the issuance of a citation does affect a
police officer's authority to conduct a search?
The comments to the rules indicate that issuance of a citation is
mandatory absent the enunciated
factual circumstances. However,
at least one member of the rules
committee has stated, probably
erroneously, that with the adoption of the rules, there will exist a
"search incident to a citation."
However, custodial arrest is
constitutionally invalid in certain
situations, and in such cases, incidental search, under the Fourth
Amendment, is also invalid.
Whatever the answer to the
problems posed, however, the
fact remains that, as with appearance before a magistrate, the
rules provide no sanctions for their
violation. It seems logical to assume that the present rules ap-

plicable to illegal Fourth Amendment activity searches will govern.

Discovery
MRCrP 9
Perhaps the most pervasive
change in Minnesota criminal procedure is in discovery, which
presently may be described as
non-existent, at least as required
by case law or statute.
Rule 9.116 presents the first
problem, providing for prosecutorial disclosure of information "tending to negate or reduce the guilt of
the accused as to the offense
charged." This provision could be
more narrowly construed than the
"all evidence favorable to the accused or in mitigation of punishment" rule of Brady v. Maryland 3
and its progeny, and therefore will
probably not pass constitutional
muster.
Unquestionably the most severe problems will be those
caused by Rules·S.21 dealing with
mandatory defense disclosure
and 9.22 dealing with defense
disclosure upon order of the court.
The rules are so complete in their
requirements and present such a
panoply of problems regarding the
privilege
against
selfincrimination, presumption of innocence, burden of proof upon the
state, unlawful search and seizure, right to fair trial, right to present evidence, attorney-client
privilege ,
physician-patient
privilege, right to adequate aid
and representation by counsel,
and defense counsel's oath as an
attorney, that volumes could be
written on them, and appellate
briefs undoubtedly will be replete
with argument over the validity of
the various provisions.
The probable defense tactic
regarding disclosure of evidence intended to be introduced at trial will be refusal to
do so, making an in camera record before the judge at the
time of the request, or an offer
of proof at trial if the judge refuses to allow presentation of
the evidence withheld. Declaration of a mistrial because
of defense tactics is probably
not a viable alternative. Undoubtedly upon retrial the same
procedure would be followed. If
the defendant is acquitted the
stratagem is successful; if not,
the issue is preserved for appeal.
Probably more troublesome for
the defense is Rule 9.2131 the requisite disclosure of the names of
witnesses whom he intends to call
at trial, of which the prosecution
must be informed in writing at or
before the Omnibus Hearing.
First, it is probably the exception ·
rather than the rule that defense

counsel will even know within the
time limits prescribed, whether he
has a defense, or if so, what it is
and how it will be presented.
Furthermore, it seems unlikely
that defense counsel will know the
names of witnesses to be used at
trial tor the reasons that the decision whether or not to present evidence is generally not made until
the trial. Oftentimes witnesses are
not even ascertained, much less
found, until near or during the trial
itself.
Defense counsel are presently
speculating that the greatest
amount of litigation will arise from
the requirement of notification of
defenses (Rule 9.2131.) The
notification requirement will
probably be assertedly complied
with in the following manner:
"Counsel for the defendant
hereby notifies the prosecution
that the defenses he intends to
rely upon at trial, beside the fact
that he is not guilty and cannot
be proven guilty beyond a
reasonable doubt, include but
are not limited to the following:
self-defense, entrapment, mental illness or deficiency, duress,
alibi, double jeopardy, statute
of limitations, collateral estoppel, Minn. Stat. 609.035, intoxication, plus all other defenses
presently existing under the
Constitutions, statutes and
common law of the state of
Minnesota and/or the United
States."
Unquestionably the prosecution will object to this form of
notice, but defense counsel will
assumedly proceed under the
same procedure as mentioned
above, always mindful of the potentia! contempt sanction provided by Rule 9.39.
It may be noted that problems
will also arise because of possible
situations not provided for in the
rules, such as announcement of
the defense and/or defense witnesses at the beginning of the trial
but where the defense decides not
to present evidence, the assertion
of inconsistent defenses, changing defenses during the course of
trial, assertion of all defenses in a
form similar to that above, and
myriad other situations involving
unforeseeable trial strategy.
The permissive disclosures
provided by Rule 9.221, which can
be helpful only to the prosecution
as the defense has no comparable right. The rule can survive
constitutional scrutiny only if reciprocally applied.

Motion Practice:
Rule 10
The provisions of this rule generally require pretrial motions on
issues capable of determination
before trial, and failure to include

Student members welcome

Public defenders organize, announce plans
by Scott Holdahl
Last summer, a new non-profit
corporation was formed called the
Minnesota Public Defenders Association . The organizational meeting
was held Aug. 23 at the Radisson
South Hotel, at the conclusion of the
ninth annual Criminal Justice
Course. About 60 public defenders
·from around the state, several members of the private bar and students
from William Mitchell and the University of Minnesota became members.
The Association affords law students an opportunity to be associated
with and work with many of the best
criminal defense attorneys in Minnesota.

Students will have an opportunity
to participate in the affairs of the Association, since there is a special section comprised solely of law students.
Members of this section will be able
to address themselves to any area of
criminal law in which they might be
interested, or feel might be improved.
Practically the only limits on their activity will be those they set themselves.
Additionally, students will serve on
committees. The articles of incorporation provide for one student
member, elected by students only, to
serve as a full member of the board of
directors. Scott Holdahl, a third year
Mitchell student, is presently serving
on the board.

Committees tentatively established include: Membership, corrections and rehabilitation, civil rights
and liberties, public relations, plea
negotiations and legislation. In addition, committees now are examining
the proposed Rules of Criminal Procedure promulgated by the Supreme
Court, and soon will be keeping an
eye on any rules of evidence the
Supreme Court may establish.
Once its various committees and
sections are in full gear, the Association intends to accomplish several
goals:
A major thrust is to supplement existing programs to produce a more
specialized type of continuing legal
education for defense attorneys.

Types of courses intended to be offered deal with practical trial methods
and techniques, such as cross examination of an expert witness or a
police officer.
The idea of establishing a central
data bank containing up to date information and analyses of cases and
statutes in any given area affecting
Minnesota criminal law has met with
enthusiastic response. Along this
same line, the Association eventually
intends to supply its members with a
periodic publication containing items
of interest and information about n '·
cent case decisions and legislatic
concerning criminal defense.
Yet another goal is to give the indi-

gent accused in the criminal justice
process more of a voice in formulation of judicial and legislative policy.
Finally, the Association will provide
an opportunity for people with similar
interests to become better acquainted, and to discuss common
problems and solutions. The Association feels student input is valuable,
for it often forces experienced
lawyers to take a fresh look at old and
possibly inadequate methods and
solutions.
Students interested in joining
should contact Deborah Eisenstadt
...,48- 7578),
Dennis
Happel
"-0276) or Scott Holdahl
~78). Annual dues are $5.
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Will the defense ever be able to rest? ~~ra:!nw.
all defenses, objections, issues
and requests then available to the
moving party constitutes a waiver,
although there is a "good cause"
escape clause. What constitutes
"good cause" remains to be seen,
but the apparent " one motion"
limitation will probably do little
more than penalize defendants
who have been so unfortunate as
to hire inexperienced, unperceptive, or minimally competent
counsel.

Omnibus Hearing:
MRCrP 11
In the interest of expediency
,ind disposition of issues prior to
trial, Rule 11 provides for the
combination of the present preliminary hearing and so-called
"Rassmussen" hearing into a
single "Omnibus Hearing" to be
held within 7 days after the
defendant's first appearance in
district court.
The hearing is to be held in district court unless that bench
agrees with the county or municipal court that it be held in the latter.
Since the lower courts cannot accept pleas to gross misdemeanors or felonies, it makes
more sense for the district courts
to retain jurisdiction of the Omnibus Hearing, not only because
they are the courts which can dispose of the offense but also because it will promote efficiency by
eliminating review of lower court
decisions.
By virtue of Rule 8.3 and 11 .21,
either the prosecution or defense
may demand a hearing on issues
relating to confessions or statements of the defendant, search
and seizure, and identification
procedures. If either desires such
a hearing, the demand must be
made at the time of the first appearance in district court. As a
practical matter, this means that
the defense will demand a hearing
in every case where no plea is
entered.
Rule 10 requires service of a
motion including all defenses, objections, issues and requests then
available to the moving party to be
served not later than three days
before the Omnibus Hearing (four
days after the first appearance in
district court), which would include
any defense motion that there is
no probable cause to believe that
an offense has been committed
and/or that the defendant committed it. This motion thus supplants
the former demand for a preliminary hearing.
Although not stated in the rules,
a Rule 10 motion should also include a request to suppress any
and all Spreigl evidence, including
offenses for which the defendant
has been previously prosecuted,

ones which may be offered in rebuttal of his character witnesses,
and ones which took place during
the course of conduct giving rise
to the offense charged. Although
the prosecution does not have to
give notice of the latter types of
offenses at all, and need give
notice of the others only at the
Omnibus Hearing or as soon after
the hearing as the offenses become known to him, the defense
in all cases should move to suppress any such evidence and demand to be heard ori the issues
involved.
At the time of the hearing, the
issue first litigated will generally
be probable cause, for if the defense motion to dismiss for lack of
probable cause is sustained, the
case will go no further. Rule 11 .3
allows the probable cause determination to be based upon "reliable hearsay in whole or in part
. . . subject to the requirements
of rule 15.61 ", the latter providing
in section 6 that it is "permissible
for a police officer in charge of the
investigation to give an oral summary." This means, apparently,
that an officer with no firsthand
knowledge of a particular case
can read the reports of arresting
officers and the statements of witnesses or victims and have the
probable cause determination
based upon his narrative. In view
of the Sixth Amendment right to
confrontation and the fact that a
preliminary hearing is a "critical
stage" of the prosecution in terms
of the right to counsel, this illadvised rule must be considered
patently unconstitutional, as well
as contrary to Minn. St. 629.50,
which requires that a complainant
testify at a preliminary hearing.
The rules specifically permit a
motion to dismiss a complaint tor
lack of probable cause but not a
motion to dismiss an indictment
(see Rule 17.45 and comments to
Rule 11.3). However, Rule 16.6
provides specific, non-limited
grounds for objections to an indictment to be raised in the Rule
10 motion. It is therefore questioned why the rules specifically
exclude consideration of a motion
to dismiss an indictment for lack of
probable cause as part of a Rule
8.3 Omnibus Hearing Demand
when the issue will be considered
at the hearing in any event.
The comments to the rules also
state that left for judicial determination are the issues relating to
allowable use of a defendant's
testimony from the Omnibus Hearing when and if the case comes
before a jury. There can be little
question, by reason of Jones v.
United States 4 and Simmons v.
United States,5 that such testimony cannot be used as substantive evidence against him,

ASA adopts policy on
presidential pardons
The Board of Governors of the
American Bar Association has
adopted the following policy position
on the use of executive pardon for
persons connected with the Watergate affair:
"The Board of Governors of the
American Bar Association is concerned with the public reaction result·ng from the pardon granted to former
.?resident Nixon and from reports indicating that consideration may be
given to additional pardons.
" The Board of Governors recognizes that the constitutional power of
the President to grant pardons is a
part of the procedures for the administration of justice and further
recognizes that the pardon of former
President Nixon could involve con-

J

siderations not present in other
cases. However, the Board believes
that one of the lessons of Watergate
is the need, in general, for ad herence
to regular judicial processes.
"The American Bar Association is
committed to the fair, just and impartial application and enforcement of
the law. In order to avoid the possible
erosion of public respect for law, the
Board of Governors of the American
Bar Association recommends that, in
the absence of extraordinary circumstances involving public interests of
great magnitude, the pardon power
should not be exercised with respect
to any individual until appropriate
j udicial processes hav e bee n
followed."

and it certainly remains unanswered whether it could be used
as evidence for any purpose." 6

Amendment
of
Charging Document
MRCrP 16.5
Since the accused is constitutionally entitled to know the nature
and cause of the charge against
him, he concommitantly prepares
his defense according to the facts
and offense of which he is notified
in the complaint or indictment.
Therefore this rule, permitting
amendment of the indictment or
complaint at any time before verdict or finding, supposedly to conform to the evidence, is probably
not constitutionally permissible as
it can effectually deny the accused
his right to know the precise nature of the charge against him.

Mental Illness
or Deficiency

taryto the jury about a defendant's
refusal to cooperate in a mental
examination. This rule seems
clearly unconstitutional as
penalizing the assertion of one's
privilege against self-incrimination, so clearly proscribed by
Miranda v. Ar/zonal State v.
Becl1<~md State v. Roberfs.11
Finally, it is an apparent error by
omission for the rules not to have
provided for discussion with the
jurors, both during voir dire and
final argument, about the effect of
a finding of not guilty by reason of
insanity. The progressive courts
of the country follow the rule that
such discussion is permissible in
order to avoid the jury's finding a
person guilty simply because they
think that he will go tree if they find
him not guilty by reason of
insanity. Assumedly any future
revision of the rules or judges
called upon to deal with the issue
will follow the contemporary trend.

Jury Waiver

MRCrP 18

MRCrP 23.1121

The drafters of the rules supposedly have obviated any possible Fifth Amendment problems
regarding the use of evidence of
facts regarding the offense obtained from interviews with
psychiatrists, such as those which
continue to plague the prosecution because of the Otson 7case.
The rules apparently provide
the following: If insanity is the sole
defense in the case (i.e., the elements of the offense are not in
dispute), the results of and facts
brought forth from any psychological testing are admissible as evidence. If the defenses are not
guilty and not guilty by reason of
insanity, the immunity provisions
in the rule are triggered and the
results of the tests (statements as
to the facts of the offense made by
the defendant) are not admissible,
and a bifurcated trial is had. The
jury first determines whether the
defendant has been proven guilty
beyond a reasonable doubt, and if
not, he is acquitted. If they find that
his guilt has been proven, the previously inadmissible statements
become admissible and the jury
must determine whether the insanity defense has been proven,
the Rawfanchule remaining intact.
Besides the self-incrimination
problems, which many defense attorneys feel have not been solved
by the rules, there appears to be a
general "right to a fair trial" problem. It is questioned whether a
jury which has already found an
accused guilty can fairly and impartially determine whether or not
he was mentally ill or deficient at
the time of the offense.
An additional serious problem is
found in Rule 18.23, permitting
evidence regarding and commen-

Minnesota Constitution Article 1, sec. 4, referring to the "inviolate right" of jury trial, and Article 1, sec. 6, referring to other
"rights" regarding trial (as opposed to "privileges"), must
surely contemplate that the decision as to the type of trial to be had
is absolute in the defendant. Since
it is his right, not that of the state
acting through the judge, Rule
23.1121 requiring approval of the
court for jury waiver will probably
not be sustained when challenged.

considered improper and fail to
confine the prosecution's surrebuttal to issues not previously
mentioned.
These provisions, perhaps
more than any others, fly in the
face of Rule 1.2, whicA provides
that "(t)hese rules are intended to
provide for the just, speedy determination of criminal proceedings. They shall be construed to
secure simplicity in procedure,
fairness in administration, and the
elimination of unjustifiable expense and delay." Setting aside
questions of simplicity (involving
convoluted issues of matters previously presented and improper
arguments) and unnecessary expense (proliferation of extraordinary writs and appeals to the Supreme Court and protracted in
camera arguments over alleged
improprieties during argument),
these provisions are totally antithetical both to the progressive
spirit of the rules and Minnesota's
nationally recognized enlightened
notions of criminal justice.
This.state's present order of argument, prosecution first and defense last, is one-of-a-kind across
the country. With the change provided in the rules, the ineluctable
conclusion is that it has been
abandoned for that reason alone.
However, simply because other
jurisdictions have not chosen to
follow our example should not be
excuse to abandon one of
Minnesota's finest exemplifications of the rights to due process
and a fair trial.

Jury Sele.ction
MRCrP 23.24
Although the rules provide for
three alternative methods of
selecting the jury, they have failed
to elucidate upon the permissible
prosecution
and
defense
questioning of prospective jurors,
referring only to "reasonable
inquiry in reference to their
qualifications to sit." The scope of
voir dire by counsel for both
parties varies greatly, among
jurisdictions and among judges in
the same jurisdiction, both as to
the facts of the case and the
applicable law permitted. This
omission is one which will
hopefully be remedied when rule
changes are made in the future.

Final Argument
MRCrP 23.3.11 (h) & (i)
Last but not least is the new rult
prescribing argument first by the
defense, then by the prosecution,
then defense rebuttal limited to
five minutes and raising no issues
presented before, and then a possible 5-minute prosecutorial surrebuttal if the defendant's rebuttal
was "improper." The rules fail to
indicate, however, what might be

Mark W. Peterson is associated
with Thomson, Wylde, Nordby &
Friedberg and is clinical instructor
at WIiiiam Mitchell.

1. U.S. v. McNabb, 318U.S. 332(1943);
U.S. v. Mallory, 354 U.S. 449 (1957).
2. 414 U.S. 260 (1973).
3. 373 U.S. 83 (1963).
4. 362 U.S. 257 (1960).
5. 390 U.S. 377 (1968).
6. See Ha"is v. New York, 401 U.S. 222
(1971 ).
7. State v. Olson, 274 Minn. 225, 143
N.W. 2d 69 (1966).
8. State v. Raw/and, 294 Minn. 17, 199
N.W. 2d n4 (1972).
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Bar exam serves valid purpose, says bar chief
by Patrick Martyn
William J. Lloyd, director of bar
admissions in Minnesota, is an altogether pleasant and reasonable
man, a recent interview reveals.
Those words are admittedly not the
first that come to mind when law students talk about bar exams and bar
examiners. But whether students
agree with Lloyd's views or not, they
are worth knowing. This interview is
presented with the hope that knowledge will shed some light on and dispel some of the tears surrounding the
bar exam in Minnesota.
And as for those who may be
counting on abolition of the bar
exam before they graduate,
Lloyd's advice: Don't count on it.
Q. William Mitchell expects to
graduate 100 students in December

of this year because of a reduction in
the number of credits required to
graduate. Are you prepared for the
increased number of students taking
the bar in February?
A. Yes. I spoke to Dean Heidenreich recently. We added readers tor
the July bar, and will keep that same
number for the February exam to expedite grading. In the last two years,
about 100 graduates have tested in
February. We are ready for the increase. The University of Minnesota
graduating class is very large also.
Q. Who writes the questions?
A. Top law school professors from
outside the state make the questions.
If questions were used from teachers
at Minnesota schools, their students
would have an unfair advantage. The
exam must be fair in all respects,

without even an appearance of
favoritism.
Q. Should students be aware of
any changes in the February bar?
A. No changes. That test will be
given on February 17 and 18. There
will be two sessions each day. Each
session will last four hours. One
question will be asked on 15 basic
areas of the law.
Q. How are the answers graded?
A. Before the exam is given, a
group of men who have done well in
law school and on the bar exam and
have been recommended by their
deans, and myself, outline what we
consider to be an acceptable answer.
There are two readers assigned to
each question. After the exams are
written, one-halt go to each reader.
The readers are from the group that

Admittee: Bar exam archai
Editor's note: Following the swearing-in ceremony Sept. 16, the 487 men and women who passed the
Minnesota bar exam last July were invited to a luncheon in their honor at the St. Paul Hilton
cosponsored by the Minnesota State Bar Association and the ABA. After a welcoming address on
behalf of the bar by state bar president Roger Brosnahan, Don Horton was invited to respond on
behalf of the new lawyers. Horton is a 1974 graduate of William Mitchell and was SBA president
during the 1974-75 academic year. The text of-his remarks follows:
by Don Horton

I have the distinct honor of giving the response this afternoon to
the welcome which was just extended to us.
But before I begin I would like to
point out that we are here today
instead of three weeks or a month
from now, or perhaps even longer,
because the Minnesota State
Board of Law Examiners met one
of the challenges which faced it
and won its battle. For this year,
faced with 478 candidates, more
candidates than ever before, the
bar examiners managed to get the
results out in only six and one half
weeks, which is quicker than ever
before. Forthis effort and accomplishment we thank them.
My response this afternoon will
be short. First of all we accept your
welcome with distinct pleasure.
We are glad to have won the race,
to be in the safe harbour, to be
home.
We are being welcomed today
to the practice of the law in the
state of Minnesota, not to the legal
profession. For we were welcomed to the legal profession on
our first day of law school. Our drill
sergeants were the Kyle Montagues and the David Brydens
who taught us the art of intellectual combat by setting our minds
against the then formidable adversaries of Hadley V. Baxendale
and Carbolic Smoke Ball.
From that first day we began to
develop the brotherhood and the
sisterhood which I will call the family, of which a part is here today.
I say "a part" because over the
past few years we have had some
losses from the family. They came
about because the people grew
tired of the family and walked
away never to return, and for
others sadly because they lost the
battle along the way in law school.
But tor those of us who survived, the family ties are strong
and I suspect they will grow
stronger still.
I speak in these terms because
it is all too easy to speak of today
as the beginning, and not think of
the past. We can look around,
count heads, and say this is our
family. Butanotherpartofourfamily is missing. And because they
are missing we cannot freely and
whole-heartedly celebrate today;
for we must extend our hearts to
our brothers and sisters who
graduated with us having met all
the scholastic requirements of our
law schools, some of them with a
higher level of academic
achievement than some of us, but
who are not here today because
they failed the bar.

Horton
They are our family, too, and
they need our help. They are not
stupid. They deserve to be here
today. They are guilty only of having been too anxious. Perhaps we
should thank God for our miraculous controlling of our own anxiety.
They are guilty, too, of having
been born too soon. For I am certain the winds of change will some
day give us realistic law schools
which will obviate the need for this
archaic tool we call the bar examination; a tool which inflicts such
destruction in terms of needless
human suffering that its use as a
tool to the end of the protection of
society cannot be justified.
But the time tor this has not yet
come. And we are faced with
brothers and sisters who need
help. Reach out to them. Support
them. Let them know they aren't
forgotten.
On other matters, we who are
here affirm to those of you who are
our leaders in the bench and bar
that we are aware of our responsibilities to serve the best interests
of the profession. But we reserve
several things. We reserve the
right to disagree on what those
best interests are. We reserve the
right to argue with you in bitter debate when we think you as leaders
are wrong . . . and I hope we
shall never be so vain, or proud, or
foolish as to not admit that you are
right if we are proven wrong. And I
hope you will also not be so vain or
proud or foolish if you are proven
wrong.
We also will obey you in all
reasonable requests - but we will
pay you no blind allegiance.
For more than we have a duty to
defend any branch of government, we have a duty to defend
the people from unjust infringement of their freedom. And although we are blessed with honest and upright courts in Minnesota, we must always remember that we are the first guar-

dians of the people against judicial
infringement of their freedom, for
unchecked the court has just as
great an opportunity and propensity to assume power of tyrannical
proportions as any other branch of
government left unchecked.
Now I address these remarks to
you my brothers and sisters especially. Over the past few years we
have set goals and many we have
met. Let us set a new goal. As you
know many older (and younger)
members of the profession can be
found wringing their hands and
wailing in their martinis in Athletic
Clubs and fancy bars from' Edina
to Dellwood over the increasing
number of attorneys and the lack
of work. Let us show them they're
wasting their time wailing. Let us
show them there is a vast reserve
of untapped legal work which
when tapped will not only drown
them in work, but make our society and indeed the republic more
secure. That of course is the market of the middle class . . . the
people that now can't afford
lawyers. We have lobbied tor and
gotten legal services tor the poor.
Now the middle class needs our
help and they need it badly. So let
us make this goal our project
tor the ' 70s . . . to see to it that
quality legal services are made
available through the use of legal
insurance to the middle class
people who have been effectively
denied their right to counsel and
access to the courts.
In conclusion, I'd ask each of
my brothers and sisters to join me
silently in this family prayer to
whoever your God is:
Lord, we are a family today, and
as a family we'd like to say thank
you for your help in our efforts to
arrive at this day. Help us to extend whatever comfort and aid we
can to our brothers and sisters
who failed the bar exam for they
are part of our family, too. Help
those who failed the bar this time
to have their thoughts together in
February. Never allow us to forget
our humble beginnings and the
support and encouragement our
loved ones gave us during the
past few years of law school. Help
us remember that as lawyers we
are leaders and that the only true
leadership is a leadership of service - a leadership of solving the
problems and fulfilling the needs
of the people. And we ask that we
not forget that as lawyers those
needs we serve are three: LIBERTY - EQUALITY-JUSTICE.
Amen.
Thank you very much.

outlined the acceptable answer before the test.
Q. How strong is the voice against
the bar exam as a pre-requisite for
entrance to the bar?
A. You can't find a law school
dean in the country who is in favor of
the diploma privilege. The reason tor
that is the bar is very concerned with
who enters the profession. If the diploma privilege is granted, the door is
opened tor legislative interference
with the law school curriculum. To my
knowledge, only four states have the
diploma privilege, and one of those,
Montana, is re-examining that policy.
Q. So there is a real need for the
exam?
A. Yes, its chief value is as an
educative tool. It requires about six
weeks of intensive study. When most
students take the exams, they are
four years away from their first year
courses. Those basics may not have
made very much sense then, but now
a student can truly see the integration
of the subjects. The student is required to pull it all together. If we
didn't have a bar exam, we would
have comprehensive exams at the
end of senior year.
Q. Is the bar examination a valid
gauge of a student's proficiency in his
legal studies?
A. For seven straight years, we
have found after statistical analysis,
that we have a correlation of .80 or
better, 1.00 being a perfect correlation, between grades on the bar and
the student's grades from his school.
In addition, 95 per cent of the failures
have come from the lowest 25 per
cent of the class.

Lloyd: No ogre
Q. Nationally, what percentage of
bar applicants pass their exams?
A. In both 1973 and 1972, 74%passed. In those same years, 84%
and 83% passed the Minnesota bar.
We're usually pretty close.
Q. Do you have any suggestions
. . .?
A. The name of the game is preparation. There is no substitute. In
about two or three years, I expect a
sharp increase in the number of failures. High passing percentages as
we have had in the past few years
sometimes lull the student into laziness.

Lloyd taught public law courses for
28 years at Syracuse University before taking his current position in September, 1966. He graduated from law
school at the University of Minnesota,
and has a master of laws degree from
Harvard University. 1
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Student sleuths aid attorney general
by Bruce Hanley
The Minnesota attorney general's
office has been the scene of an intense investigation which has involved the efforts of several William
Mitchell students since Aug. 29.
The students are enrolled in Prof.
Roger Haydock's consumer law
clinic, and the investigation is part of
non-classroom clinical work designed to afford students the opportunity to gain experience working in
the consumer law field.

USED CARS

The consumer affairs division of
the attorney general's office has
been investigating the problem of
odometer tampering by used car retailers and wholesalers. The
wholesalers have borne the brunt of
the scrutiny of the consumer affairs
division and its chief investigator, Joe
Marshall.
Marshall, a third year student at
William Mitchell, and William
Kuretsky, the head of the consumer
affairs division, arranged with Prof.
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Haydock to enable the students in the
consumer law clinic to participate in
the investigation.
It Is a gross misdemeanor in
Minnesota to alter or tamper with
the odometer of an automobile In
any manner.
The task of the student investigators was to trace the history of
vehicles suspected to have had
odometers turned back to reflect a
lower mileage than actually driven.
The first step was to obtain Min-
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nesota license numbers for sus- Inc., St. Louis Park. The criminal
pected automobiles. License num- charges were filed in Scott County by
bers were obtained from complaining .Richard Allyn, the head of the crimiconsumers, police departments, auto nal division of the attorney general's
auction records, cooperative used office.
car retailers and other sources. Then
Eight of the individuals were arthese license numbers were plugged rested on Sept. 30 and three others
into a computer in the Minnesota De- continued to be sought by police.
partment of Public Safety Motor VehThe criminal charges involve
icle Division.
felonious theft and violation of the
Each member of the chain of state law against odometer tamperownership then had to be contacted, ing. The state contends that the alexcept for the wholesaler suspected tered odometers increased the value
of tampering. Upon contacting the of the vehicles significantly when the
members of the chain of title, a re- suspects sold them to consumers.
quest was made for either the original
The maximum sentence possior a certified copy of an odometer ble for criminal violation of the
statement attesting to the mileage at- odometer statute is one year in jail
tributed to the vehicle at the time of and a $1,000 fine. The felonious
theft charge entails a maximum
sale.
An odometer certificate must be sentence of five years in prison
executed with every sale, pursuant to and a $5,000 fine.
The civil suits request $25,000 in
Minn. St. 325.821 and 325.822, regardless of who the parties involved civil damages from each of the 16
individuals and from the corporation.
in the transaction may be.
Odometer statements received
The students involved in the inon each car were then compared to vestigation accompanied the arrestdetermine whether the odometer re- ing officers from the Hennepin
gistered a lower mileage reading County Sheriff's department and
after passing through the hands of a served the summons and complaint
for the civil suit on behalf of the
suspect wholesaler.
On Sept. 30, the attorney general attorney general.
filed criminal charges against 11 indiAs the cases go to trial the stuviduals and one corporation and civil dent investigators will have the opcharges against 16 individuals and portunity to act as co-counsel
the corporation, Quentin Enterprises through all stages of the prosecution.

Arrest: Yours •
• or mine
•
•
by Mindy Elledge
It would have made a good
opeping scene for "Columbo."
Picture: A passel of real-life detectives and sundry other investigators milling around, waiting for
arrest and search warrants to
come in from the county attorney,
some sporting the close-clipped
sideburns, rubber-soled shoes
and facsimiles of Peter Faulk's
dirty beige trenchcoat associated
with their network imitators.
Cramped cubicle offices in government green pastel. FBI posters
of "Tania" Hearst and cohorts
thumbtacked beside other most wanteds.
On cue, about 10 of us selfproclaimed consumer advocates
tried to saunter nonchalantly onto
the scene for our roles as subassistants in arresting the men
we'd helped link to violations of
odometer tampering laws during a
month of investigation and interviews.
The Big Day was upon us.
We paired off: Two detectives;
one student.
My trip looked doomed from the
start.
The three of us - Hennepin
and Scott County sheriff's deputies and I - trooped down, and
back up, three flights of stairs, only
to find our car noticeably absent
from the tomb-like sheriff's garage.
It was on the street. We piled in,
turned the ignition. It wouldn't
start. Jokes about maybe this guy
had a special on nice, low mileage
police cars ...
The little brown Matador, actual
mileage 23,000, finally sputtered
into gear, and we were off for
Brooklyn Center.
What we found wasn't a sleezy
car lot, but a nice grey suburban
home with flower-laden window
boxes and a new Chevy parked in
the driveway. We didn't check its
odometer.
Arrest? No, said the small, bewildered woman peering through
the door at the two officers'
badges. Her husband was at the
doctor's. Asthma attack last night.
A search warrant, too? Well, actually, he's here ...
And he was. Bleary-eyed and
shirtless, and standing right under

smiling portraits of his kids. He
took both warrants and the complaint in a civil suit.
"I never thought you'd go the
criminal route," he said, shaking
his head. "I look at this as no
worse than littering."
He led us to his business records, all heaped in a desk drawer
in what was apparently his
daughter's room. We shuffled and
sorted and inventoried. His wife
even provided a shoe box for us to
haul them away in.
"Shouldn't you call your
lawyer?" she asked him.
"Look on that list of phone numbers I call a lot," he laughed, looking quickly to both deputies for
acknowledgement of his little joke.
One read him his Miranda warnings.
He dressed, and his wife
packed a brown paper bag with
his asthma medicine.
"Look at your father, the criminal," he called to his son as he slid
into the back seat of the Matador.
"Boy, this sounds awful," he
said about the car. "I wish I could
get the contract for sheriff's cars.
I'd fix you up with some really nice
ones."
"Low mileage, too, I'll bet," said
one of the deputies dryly.
He turned to me.
"Oh, you must be Mindy. My
dealers told me about you."
Ah well, we'd known word about
the investigation was out.
At the courthouse, he rushed to
open the door for us.
"Oh, that's right, I'm in custody," he said, dropping back.
Another student and I asked if
we could watch him be booked.
"Want to charge admission?"
he said sarcastically.
We rode the elevator to the jail
with three handcuffed teenagers
and their apparent captor. The
other student; John Degnan, in
suit and tie and, as things turned
out, looking somewhat like a
plainclothes cop, stood with me
while the booking sergeant did his
thing.
"Okay, you can book her in,
now," the sergeant called to
Degnan, motioning at me.
Didn't I tell you the day was
doomed?

Working from a not-so-posh basement office off the capitol tunnel, Mitchell students helped the
attorney general's investigation of odometer tampering. Consumer clinic students who helped,
from left: John Warp, Rich Cohen, John Degnan, Bruce Hanley and Mindy Elledge. Not pictured:
Dan Hergott, Don Fast, Lou Tilton and Scott Holdahl. All are third-year students.

From m.p. to crime lab to lawyering

Top investigator is Mitchell student
Joe Marshall, a third year student
at William Mitchell, is the chief investigator for the consumer affairs division of the attorney general's office.
Only recently a law student - a long
intended goal - he has an unusual
and varied legal experience already
behind him.
Since joining the attorney
general's staff in 1972, his name has
come to generate some trepidation in
the Minnesota business community.
But that is not a first for Marshall.
He began his law enforcement
career in the U.S. Army through military police criminal investigation training. After discharge, he went to work
for the Wisconsin State Crime
Laboratory in Madison as a crime
analyst and in 1967 took a similar job
with the Minnesota Bureau of Criminal Apprehension.
A crime analyst's job is to proceed
to the scene of a major crime, identify, collect and preserve physical
JOE MARSHALL . . . not evidence and to assist law enforceeveryone wants to get a phone ment officers in the investigation of a
call from him.
crime.

In 1965, Marshall organized Research Industries, a metal processing business. Research Industries
was a successful enterprise until
1968 when Marshall was involved in
a serious automobile accident which
left him completely disabled until
early 1972.
Undaunted, Marshall then began
his long-planned law school career.
As chief investigator of the consumer affairs division, Marshall is
notorious for putting in extremely
long hours at the attorney general's
office. During the recent investigation
of odometer tampering in the used
car industry, it was not unusual to see
him in his office on Saturday and
Sunday.
December 1975 is Marshall's
target for graduation with the intention of taking the bar exam in Feb.
1976.
Joe Marshall hopes to go into private practice "somewhere out there,"
preferably in a rural area, where
maybe the days won't be quite so
long.
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Full time parole board feels its way

•

An insider's view of parole in Minnesota
by Edward Lief
Editor's note: Because of action taken by the 1973 Minnesota Legislature, the Adult
Corrections Commission was
replaced by a full time parole
board, the Minnesota Corrections Authority (MCA). The
MCA chairperson is appointed
by the Commissioner of Corrections; the other four board
members are appointed by the
Governor.
The full time parole board was
"an idea whose time had come,"
according to its chairman, Richard
Mulcrone.
Mulcrone explained, "The
whole criminal justice system,
from policemen, to county attorneys, to judges has become full
time. The parole authority was just
one more step in that full time system."
However, and perhaps surprisingly, Mulcrone does not boast of
major improvements due to the
board's being full time - at least
not yet. He said that having a full
time board "has pointed up the
fact that the old board was a full
time board. It was just that they got
paid by the day."
However, he believes the new
structure contains the potential for
significant advances not possible
with the old part time parole board.
He indicated that the part time
members were limited by their
own perceptions of their role "thos~ people saw themselves as
per diem citizen people, as opposed to full time parole authority
members."

Time to reflect
Under the new system, "On
non-hearing days you have a
chance to sit down and say:
'Where are you going?' and you
have a chance to plan."
Thus, he foresees the possibility of major advances "maybe two
years down the line. But it will be
because of things we will have
done; improvement did not come
because on January 1 we were full
time."
"It's a lot like trying to have two
chariots racing side by side and be
the driver of both." That's how
Mulcrone describes his dual role
as MCA chairman.
On the one hand, he is "the official voice of the Department of
Corrections on the Authority by
law;" it is his job "to keep the
board apprised of the general attitudes of the Department."
On the other hand, he also identifies with the board and sometimes finds conflicts between the
two roles. He commented, "I'm
not sure it's the best way of doing
it. But I understand the reason for
it - to give a conduit through to
the Department, and through to
the Authority, so that we are working at similar purposes. It becomes extremely difficult, though,
when the Authority members see
themselves in different lights than
the Department of Corrections
might see them or than the Department is seeing itself."
Mulcrone said it "undoubtedly
happens at times" that he identifies with the board as opposed to
the Department and added: "That
might be because my philosophical bent is perhaps as a corrections moderate in a department
that has in the past couple of years
been a relatively liberal kind of department."

Mulcrone is concerned about
the information supplied to the
board members:
"The Authority is at the mercy, if
that's a good term, of the Corrections Department because it is the
Authority's information source. All
of our records, all of our files, all of
our information, all of our testing,
everything comes from the employees of the Department of Corrections. So they have,Jremendous influence on us."

Ex-con helps
However, the Governor's appointment to the MCA of a person
who had once served time in state
correctional facilities, Mr. Leslie
Green, has already been helpful in
this regard, Mulcrone said. He explained that Green is sometimes
able to give the other board members "a better reading as to when
a guy is ready for parole and as to
when a guy is 'conning'." He
added, "It obviously gives us
added sensitivity knowing something about how the guy feels on
the other side of the table." Yet
Mulcrone said that the other three
members of the board may sometimes "overly rely on both Green
and myself; I'm not always comfortable with that."
However, he thinks this will
change: "A year from now, we're
going to have some other kinds of
contacts on the street, we're going
to have some other kinds of feelings about what we need in ·certain
kinds of behavior problems; and
so we are going to be a lot more
touchy about just accepting the
Department of Corrections viewpoint as being the only viewpoint."
Asked whether he attributes
that to the structure of the board or
to the "chemistry" of its individual
members, he replied: "To a certain extent I think it's the chemistry
of the people. But I think they rely
on me more in June of 1974 than
they will in June of 1975; they've
got to get comfortable with their
role." He elaborated, "You have to
understand that on January 1,
1974 we had five people brand
new to their job, people who had
never been parole board members before, suddenly with the
total responsibility of making
parole decisions. So they've spent
six months, and they might spend
a year, learning the job." He indicated the end result should be increased independence and selfconfidence on the part of the individual parole board members and
thus of the board itself.

Judges' hostility
Mulcrone points out that his appointment was announced at the
September 1973 convention of
the Minnesota District Judges Association.
But that convention apparently
was something of an eye-opener
for Mulcrone. He explained: "That
night I was really impressed by the
amount of hostility that the judges
showed towards the Corrections
Department."
Consequently, "One of the
things we vowed that night was
that we were going to go out and
meet with every district court
judge who wanted to meet with us.
We were going to listen to them,
and, insofar as possible, we were
going to give an attentive ear to
the kinds of things they wer~ saying to us." That has now been
done, and Mulcrone is enthusiastic
abouttne value of the 1neetings.

Mulcrone
He reflected: "Judges, I guess,
feel a certain amount of threat
from a parole authority. They view
it as a sort of intermediary, unofficial review, a sentencing review
board that is always reviewing
what they have done. In fact that is
simply not the case. After some
several hundred cases I've sat on
now, there's never been a time
when I have reviewed the judge's
sentence. I've never gotten into
that game of saying: 'Well, hell,
you don't belong here.' It's not my
job.''
Judges seldom write or call him
on a particular case, -Mulcrone
said. But they do provide considerable input: "Under law, judges
have a responsibility to give their
sentencing impressions and to
forward those to us." He added,
"They've gotten much better
about that. And some judges are
extremely articulate and do an extraordinarily good job of telling us
why it is they're sending someone
to prison and what it is they see
the prison as accomplishing.
That's really helpful because we
can plug in some of those things
the judge sees as necessary."

'Doing time'
not enough
What he finds "most difficult" is
the case where a judge "simply
says: 'I'm sending you to prison to
do time.' " The problem with such
an approach, Mulcrone said, is it
means "the judge has focused on
one end of the sentence; he has
said: 'I'm sending you to prison for
10 years.' But in fact the laws of
this state say that you are going to
prison for zero to 10 years. The
judge has chosen to focus on 10.
But, with rehabilitative sentencing, you cannot focus on one end
any more than you can focus on
the other end.''
Mulcrone was asked to comment on the reported practice of
some judges in Hennepin and
Ramsey counties of sending persons to the workhouses in those
counties because they are confident the offender will serve out a
specific amount of time, whereas
use of Corrections Department
facilities might not provide such
assurance.
He responded: "Almost everybody that gets to us on a felony
sentence serves at least 1 6
months and perhaps more.'' The
"extremely limited number" who
get out before one year are usually released early due to joint
recommendations by judge, prosecutor, and police, he explained.
He said such instances involve
sentences designed chiefly to
shock the offender and where the
judge thus wants the person released as soon as possible. But
Mulcrone emphasized such cases
are "relatively few."

Mulcrone believes he is able to
understand the various parts
of the criminal justice system
because of his professional background. Originally a St. Paul
policeman, he designed a street
worlker program which received
funding from the Knights of Columbus, thus enabling him to work
as a liaison roving street worker
for Ramsey County Juvenile
Court. He also worked for Carleton McNally, former judge of the
juvenile division of Ramsey
County District Court. His next job
was working for Scott County,
where he was "instrumental in the
legislation that allowed for multiple county probabion departments," and then "wrote the first
contract for shared services between Carver and Scott County
under that law." His later assignments included the posts of probation officer, director of court services, and family court referee for
both Scott and Carver counties,
and then as court administrator for
Scott County.

Parole hearing
no adversary
proceeding
A desire to avoid interference
with or duplication of the judge's
role is a chief reason for
Mulcrone's opposition to the attempt by some to allow parole applicants to have legal counsel at
parole grant hearings. He elaborated: "What we do not want to do
is change the hearing into an adversary hearing. Because then a
natural step is to say that if the
inmate has a right to advocacy by
counsel at his hearing, then the
people have a right to an adversary position also in that hearing."
The result, he fears, would be
"re-creating a judicial proceeding,
something we don't want to do."
In view of his opposition to allowing attorneys into the parole
grant he,arings, Mulcrone was
asked to comment on the parole
revocation hearing due process
requirements of Morrissey v.
Brewer, 408 U.S. 471, 92 S.CT.
2593, 33l. Ed. 2d 484 (1972).
"Morrissey offers us no problem," and furthermore the issues
are not the same: "The issues are
different because the direction is
different. Morrissey is a guy who
has his liberty, but is being taken
back into custody. Whereas the
parole granting process involves a
guy who is in custody and is there
under due process sentencing already. There is nothing he does
not know about his sentence. The
question is whether or not he is
ready for parole. That's not a legal
question. That's a sociological
question. So I think it is wrong to
have legal minds coming in arguing that question. I think that the
social scientists are the people
who should determine when,
,short of expiration, a guy should
be paroled."
Furthermore, Mulcrone observed: "I think there is an overemphasis on what happens in the
interview. There are not many
people who earn their parole
based on the interview. "In fact,
you're making almost all of your
decisions off of the information
source. You'd be foolish not to.
You're dealing not with the 10
minutes a guy spends with you in
an interview, rather you want to
know what he has done for a
year."

Asked whether he wants a
parole applicant to "have a job
lined up" before parole is granted,
Mulcrone replied: "We don't say
that he must have a job 'lined up'
in order to be granted parole. But
we might say he must have the job
before he can be released which is distinctly different. A person can have his parole and not
be released until he has the job.
But if we do that, we always line up
enough temporary paroles so that
he can go out and find the job."
Furthermore, Mulcrone disagrees with those who dismiss the
importance of a person's having a
job upon parole: "We're saying:
'By the time you get out, we want
you doing something other than
just idleness."' He added, "If
you're going to cut a guy loose at
the door with $100, he better have
something going for him."
If, at any given time, the parole
board may appear to be free of
harsh public criticism, Mulcrone
sees no reason for complacency
in that regard. The board's public
image is always precarious. He
explained, "If we got ·terribly irresponsible and the public perceived themselves in danger,
you'd hear an outcry that would be
unbelievable."
What is Mulcrone's philosophy
as to the role of prisons in regard
to punishment and rehabilitation?
"I guess I just don't see time as
a lesson teacher, although it might
be a part. I'm not against people
serving time. I just believe that
some other things have to happen
also. The fact that nothing traditionally has happened in prisons
accounts for some of the revolving
door kinds of problems where
guys come in, serve their time, get
paroled and go out on the street,
violate, come back, serve their
time, and get paroled. The fact of
the matter is that something has to
happen with a guy while he's in
prison.''

Rehabilitation:
strong to modest
to nil
How strong is the rehabilitation
program in Minnesota? It varies.
Mulcrone said it is strong in vocational programs and "to some degree" in academic programs. Alcohol and drug treatment programs are available "to a limited
degree." But, "it starts getting
weak in direct relationship to
danger; that's really the problem."
He said, "We have relatively
nothing to offer the assaultive person, we have relatively nothing to
offer the sexually dangerous person within the institution. And yet
those are the people the public is
most apprehensive about.''
He sees the need to balance
three duties: "The Criminal Code
exists for three purposes: to deter
criminal behavior by the service of
all or part of a sentence for which a
man is sentenced, to protect public safety, and to rehabilitate the
offender." He said, "We interpret
, that as a unison charge to the
MCA Wheri we can get all those
things to blend somewhat closely,
that's where I think we say the
door should swing open and the
guy should be released.''
Mulcrone was asked whether
there is a punishment justification
for requiring an offender to remain
in prison even after he is considered ready to leave. He re-

See 'Parole,' page 9
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Student researches
retrocession for
Leech -Lake Indians
by Roger Clarke
On the same day some William
Mitchell students began summer
classes, Kathy Berkvam started her
Summer internship with Law Students Civil Rights Research Council
(LSCRRC) and the Joint Religious
Legislative Coalition (JRLC).
The JRLC is a socially concerned
inter-denominational group of Minnesotans whose aim is researching
and lobbying for social change. The
group's credits include the ethics bill
(campaign expenditure disclosure for
candidates and lobbyists) passed by
the last session of the Minnesota
legislature.
LSCRRC is a national organization of law students, originally an outgrowth of the civil rights movement of
the '60s, whose purpose is to represent important social causes.
The connection between Berkvam and these two groups? The
Chippewa Band of the Leech Lake
Reservation needed some legal research on the principle of retrocession. The tribe contacted JRLC, already active in Leech Lake concerns.
JRLC, lacking legal expertise, contacted LSCRRC and asked for a
summer intern. The result: Berkvam
was assigned the task of researching
the legal implications of retrocession
and drafting legislation for the tribe.
Retrocession Is the return of
state criminal and civil jurisdiction
to the tribal and federal courts.
Although the principle of retrocession is simple, its application is
not. In essence the passage of a retrocession act for the Chippewa Band
of the Leech Lake Reservation would
repeal Public Law 280 which permits
the state of Minnesota to enter the
reservation and enforce its rights. Instead, any person who enters the
reservation land, including those
non-Indians who live there presently,
would be deemed to consent to the
application of tribal law by the tribal
courts.
The tribal courts would hear criminal cases against Indians when the
punishment could amount to imprisonment for less than six months. The
federal courts would hear charges
against Indians for the thirteen major
crimes permitted under federal law.
Non-Indians would be subject to the
same tribal criminal laws.
If the tribe retained complete civil
jurisdiction, businessmen would
have to sue Indians in tribal court in
the event of nonpayment of a debt for

consumer goods. The tribal courts
would handle court cases including
those arising from automobile accidents on the reservation. The civil
cases which would be handled would
be unlimited.
Retrocession also raises other
jurisdictional questions. The Chippewa police force rather than the
state patrol might be responsible for
enforcing the traffic laws on the public
highways crossing the reservation.
The local zoning laws and the state
environmental controls might not
apply. Nor might the state be able to
tax Leech Lake Reservation residents. On the other hand, the state
might not be obligated to provide welfare for the needy. The relations between Indians and non-Indians, the
state and the reservation could be
significantly affected by retrocession.

Berkvam
To prepare her report, Berkvam
first had to understand what the
Chippewas wanted . She spent three
weeks in June talking to the members
of the Leech Lake tribal council. Most
wanted to regain at least criminal
jurisdiction. Complaints of past police
brutality by non-Indians and a dual
system of justice were legion. However, they wanted to know more before they accepted total retrocession.
Consequently, she, the legal services director, and two members of
the tribal council interviewed the entire tribal council of the Omaha tribe in
Sioux City, Iowa, in July that they
might understand the problems of a
tribe which has attained complete retrocession.
For Berkvam, the internship was
unique. While it was not her first experience working with minority mem-

'Parole' <continued from page a>
'Does the public want
eye-for-an-eye justice?'
sponded: "In a world that has gotten far more permissive and far
more libertarian in the last 10
years, I guess that going to prison
is perhaps a much greater
punishment than it might have
been in a more constricted, restrictive world of, say, 15 years
ago. As you expand the personal
liberties of all the general citizenship, then prison becomes a much
more narrow focus, and being
sent there is a much more punishing thing."
Because the MCA was created
by the Legislature, "We are constantly looking for the intent of the
people who created us," Mulcrone
said.
"What is it that the public
wants? Does the public really
want simply an eye-for-an-eye
type of justice? Or does the public
truly want rehabilitation?' :, He
thinks the public "generally supports rehabilitation," and c ·~d a
Gallup Poll to that effect. 1 , ,
~

However: "I don't think time is
ever going to become totally not a
factor. As long as you look at at
least some portion of our criminal
population as having made a rational choice for crime, time is always going to be of some import."
Mulcrone said he does not consider himself to be a reformer. He
cautioned: "If you go too fast without a programmed plan of where
you want to end up, you end up
with chaos."
How does Mulcrone evaluate
himself? "I guess what I'd like to
be known as is a realist. I don't like
reform movements because they
take one step forward and two
steps backwards - people are
always hitting them in the face and
moving them back. So I'd like to
say that the kinds of changes that
I'm trying to help be a part of bringing about are changes that are just
part of an evolving society that is
more concerned with human
rights, is more civilized, and is
more _:!:'t<>•r.-'··' · __ , -.... 1_,- "l80ple
to be~
·--~ ,~y."

Logan & Styrbieki
Certified Court Beporters•Statewide Notaries
Partners:
Vern J. Logan
Bernard A. Lilja
Adrian J. Lavalle
Leo J. Styrbicki
John E. Styrbicki
Gerald D. Schissler
Glenn J. Mares
(Hearing Rooms Available)
W-856 First National Bank Bldg • St. Paul, Minnesota 55101 • (612) 291-1095
bers, (she was a social worker for
several years), it was a first based on
mutual trust and respect. She gained
from the Chippewas and they in tum
gained from her legal research on a
project of extreme importance to
them. Her paper and the decision that
will be based on it may affect many
decisions by other Chippewa bands.
As Kathy put it, "For the first time you
really felt that if you didn't do your job
someone would be hurt."
Her report includes several versions of retrocession bills, spelling
out the consequences of each as objectively as possible. She pointedly
avoids making recommendations
feeling the decision must be left to the
Chippewa Band. Whichever decision
they make, JRLC will lobby actively
for the change in the next legislative
session. Specifically, the legislature
will be urged to invoke provisions of
the 1968 Indian Civil Rights Act which
permit the state to offer to return any
criminal or civil jurisdiction over reservations back to the federal government and thus, with the approval
of the Secretary of the Interior, back
to the reservation.
Berkvam was the only William
Mitchell student of the five local
LSCRRC interns last summer. The
others were University of Minnesota
Law School students. Jackie Quick
worked for the defendants of the
Wounded Knee trial in St. Paul.
Charles Thomas and Paul Gotay assisted Larry Leventhal in representing non-profit Indian schools in the
Twin Cities and the Lac Court Oreilles Chippewas of Wisconsin. Marilyn
Pearson researched health-related
problems of miners for the Black
Lung Association project in West Virginia.
Law students - and particularly
minority group members - interested in LSCRRC summer internships should contact local chapter
members at William Mitchell: Roger
Clarke, David Cohoes, Kathy Berkvam and Marilyn Kipfer.

ANN B.
HOOTEN

Qualified
Document
Examiner

Opinions rendered

regarding

handwriting, typewriting, erasures,

alterations,
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Lawyers Guild has
local, national goals
The Twin Cities Chapter of the
National Lawyers Guild was host in
August to the organization's 34th
convention.
Convention workshops included
one on opening statements, voir dire
and closing arguments by Charles
Garry, a lawyer for the Black Panthers; another on cross examination by
Leonard Weinglass, defense counsel
in the Chicago Seven and EUsbergRusso trials; and others on prison
law, gay rights, communications law,
housing law, problems of women
practitioners, family law and civil
commitment.
Those attending also heard reports from the Guild's national projects, including those on electronic
surveillance, immigration, labor,
prisons, and the Save the Jury
Project. Various panels discussed
racism and the class struggle,
socialist feminism and democratic
rights and the struggle for socialism.
The Guild is a union of progressive lawyers, law students,
legal workers and jailhouse
lawyers from across the nation. It
grew out of the labor movement

and New Deal of the 1930s, fought
McCarthyism in the '50s and became involved In civil rights and
the antiwar movement In the '60s.
Legal defense of the Attica prisoners and Wounded Knee defendants is being handled primarily by
the Guild. AIM and the Twin Cities
Guild acted as prime national recruiters of legal help tor the Wounded
Knee defense.
Other projects of the local chapter
include legal advice to the Southside
Planning Council in its development
of a depositor-controlled bank in
south Minneapolis; and an occupational safety and health enforcement
program.
The Guild has an extensive
summer intern program tor law students in a variety of worthwhile
projects.
Those interested in the Guild can
contact the local office at 2955
Bloomington Ave. So., Minneapolis,
phone 721-3938, or simply check the
Guild bulletin board on the east wall
of the corridor between WMCL 101
and 103 for meeting announcements.

Women's Law Caucus
off to active start
The Women's Law Caucus at William Mitchell is sponsoring a project
to aid inmates at the Minnesota Correctional Institution for Women at
Shakopee.
Roger Knudson, educational director at the prison, attended the caucus'
monthly meeting Oct. 8 to discuss
ways in which William Mitchell
women can help the women at
Shakopee.
The caucus plans to sponsor a
drive to collect clothing for the women
and toys to be used by their children
during weekly visits to the facility.
Knudson also mentioned the need
to supplement the prison's law library.
Diane Wright, sophomore, and
Mary Jo Moore, freshman, are organizing the prison project.
Other activities being pursued
by the Women's Law Caucus include a book co-op and a job referral bank.
The object of both projects is to aid
caucus members.
The book co-op, under the direction of Kathy Davis, sophomore,
serves as an informal lending library
of used case books and study aids
among members.

Through the job referral bank, the
caucus hopes to solicit information
about employment openings and
have this data available to members.
Lee Holen, sophomore, and Mary
Matejcek and Jane Zuehl, freshmen,
are investigating ways to implement
the job referral bank.
The Women's Law Caucus, which
is in its second year at WMCL, meets
the second Tuesday of every month
at 8:30 p.m. at the school. Notices of
meetings are posted near the stairway to the student lounge. All students are invited to attend.

No sexism

and

related problems.

3813 Sheridan Aven11e S.
Minneapolis, Minnesota

WA 2-3060
September meeting of Women's Law Caucus
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Luck, hard work may bring Midwestern accreditation
by Jim Lundin
In June, 1975, Midwestern
School of Law at Hamline will
graduate its first class. With any luck,
these 33 students will join next June's
University of Minnesota and William
Mitchell graduates in sitting for the
July bar exam. If they do, they will
represent the culmination of a 3-year
struggle to survive in the legal community in the face of seemingly
over-whelming odds, and Minnesota
will have its third accredited law
school.
Midwestern, situated since September in its new home on the Hamline University campus in St. Paul, is
an out-growth of Metropolitan College of Law, founded by Minneapolis
attorney Edwin A. Hetland. Soon
after Metropolitan opened in Sept.
1972, a split developed between Hetland and the students and faculty.
There were three main points of contention. The students demanded an
accounting of funds, an expansion of
the library and increased efforts to
get accreditation. "The straw that
broke the camel's back," said
Richard Oakes, former faculty
member at Metropolitan and dean of
Midwestern, was the rumor that Metropolitan was goind to become a
school for paralegals.
In close order, two unrelated
events followed. First, most of the faculty quit. At the same time, 33 students met at a local hotel and decided
to press on with the formation of a
viable law school. They then called in
the former teachers, informed them
of the decision to press on, and, as
Dean Oakes relates, told the
teachers of their moral obligation to
help. The teachers advised the students tcfwait one year before attempt- ing anything beyond a study of the
situation. The students adamantly refused. Feeling obligated to help the
students complete their legal education, the teachers agreed to staff a
new law school.

$33 start
With $33 contributed to the Student Bar Association, The New Law
School Project Trust was formed in
Jan. 1973. The new school, Oakes
stresses, has no association with the
now-defunct Metropolitan College of
law.
As the "equitable owners" of the
school, the students found a building
(the first of four), helped plan
courses, set up and ran the library,
sanded floors, and went to school.
With some luck, more hope, and a lot

of hard work, the students and faculty
managed to keep the school together, learning by trial and error how
to run a law school.
From the first, the goal was to develop beyond the trust arrangement
into a more formalized situation with
the students becoming less involved
in the day to day administration of the
school.
This goal was attained when the
trust became Midwestern School of
Law in March 1973 under the trusteeship of various legal, educational
and business leaders. With the acquisition of more financial backing, a
permanent faculty, and the windfall of
a complete law library from Burlington Northern Railroad (due to a corporate reorganization), Midwestern
began to progress toward ABA accreditation. The library now consists
of 55,000 volumes.
A student-faculty commission
instituted a study into this question.
They found that a permanent relationship with a college or university
would greatly enhance their chances
of accreditation, and the project to
find such an institution began. After
assessing a number of local and
out-state schools, Hamline University became their first choice. Dean
Oakes said that the main criterion of
the search was academic achievement.

- e:"""""'"--;;:::=-• .c

Oakes
Thus, Hamline became the
school's fourth, and presumably final,
home this summer. Its name is now
officially Midwestern School of Law at
Hamline and a landlord-tenant relationship was created. From the beginning, a permanent combination of
the two institutions was envisioned,
following a set time table under a plan
of continuing negotiations and
analysis. While Hamline will have
some role in policy making, Dean
Oakes emphatically states that it will
not enter into the area of admissions.
The relationship with Hamline is, to
date, very friendly with no policy differences in sight.

Midwestern -is a day and night
school, using the quarter system, allowing the student to choose between athreeorfouryearprogram. Its
physical plant at Hamline consists of
an administration-library building and
a newly constructed classroom building, both exclusively for law school
use. Dean Oakes estimates that the
student body will grow to somewhere
between 500-600 students. Present
enrollment is 430.
The ABA will be conducting an
investigation of the school in
November of this year, followed by a
hearing on provisional accreditation
in February. If provisional status is
attained, next June's graduates will
be permitted to sit for the bar exam.

Mitchell's problems
sound good
While the dean will not prognosticate, he is optimistic about the outcome of the hearing and feels the
students who founded the school will
be allowed to take the bar examination next summer. "But," he says, alluding to William Mitchell's facilities
dilemma and financial position, "I'd
like to have your problems."
The road to ABA accreditation is
not an easy one, even for a school·
with the zeal, enthusiasm and hard
work shown by Midwestern's student
body and faculty. The first attempt at
accreditation in Dec. 1973 resulted in
a turn-down but an invitation to apply
again in July 1974. The July attempt
also led to a turn down.
Oakes takes the rejects in stride.
The first petitions to the ABA he knew
were probably premature, but the
school was committed to its students
to make the attempt at the earliest
possible time.
In addition to library requirements, the school must also have financial stability (not based solely on
tuition), a permanent home, 8 fulltime
faculty members and a clericaladministrative staff. Midwestern, with
a current budget of $760,000 is
moving close_r to fulfilling all of these
requirements.
Thirty-three students and a handful of practicing attorneys started a
law school. All the information they
received on how to start a law school
said they needed between $400,000
$750,000 of unrecoverable funds.
Luckily, they didn't receive this information until after they had already
formed their law school on $33. Minnesota now has a third law school.
Welcome.

•

Mitchell student runs well in Pr Imary
Robert W. Mattson, a fourth year
student at William Mitchell, never anticipated losing the primary election
for the office of state auditor. Neither
did he anticipate winning that election
by a margin of over 100,000 votes.

spot on the November ballot was a
hard earned surprise. "We didn't win
all those votes with heavy campaign
expenditures," said Mattson. "We
won with volunteers doing a lot of
footwork."

"I was always confident we would
win," said Mattson, "but that final
margin was a genuine surprise."
Mattson's decisive victory over St.
Cloud Mayor Al Loehr for the DFL

Mattson said that only about
$5,500 was spent on the statewide
campaign. Volunteer workers distributed 100,000 pieces of literature
on a door to door basis during the

latter part of the primary campaign.

Midwestern students in their library

Mldwestern's library-administration
building at Hemline

Law wives list
fall activities
Did you ever want to go back in
time 100 years or more? The William
Mitchell Law Wives will do just that
the evening of Nov. 6 as they tour the
Alexander Ramsey House at 265 S.
Exchange St. All spouses of students
are welcome.
Plans for the coming months include co-sponsoring a gala dance
with the Student Bar Association on
Friday, Nov. 22. A good band and
plenty of beer will be on hand in Murray Hall at St. Thomas - a good way
to relax before finals start.

The annual Penny Auction of
handmade items donated by wives
will be Dec. 4. Proceeds from the auction go toward the Law Wives' annual
gift to the William Mitchell Library
Fund.
The Law Wives plan to help Christ
The November 5 general election
is just a few weeks away and in Child School for Exceptional Children
Mattson's words, "There's a lot of
work to be done yet and I don't anticipate losing this election either."

The primary victory is just the beginning, however. In November,
Mattson must face the incumbent
GOP candidate Rolland Hatfield.

with their Antique, Boutique and
Junktique sale Oct. 26. by donating
saleable items. Any item (excluding
clothing) in good repair can be delivered to Christ Child Monday, Oct. 21
from 6:00 to 6:30 or any day before
the sale during school hours at Christ
Child. Large pieces will gladly be
picked up for the sale. Simply contact
Christ Child school.
Officers for the 1974-75 school
year are Gina Hawkinson, president;
Debbie Tarara, vice-president;
Carole Hutchinson, recording secretary; Nancy Sheldon, corresponding secretary; Helen Rockwell, treasurer; Marne Long, publicity chairman;
Judy Scheider and Gloria Kautz, social chairmen; Gwen Schmid, hospitality chairman; Margaret Wopat,
decorations chairman; Ginny Liebig
and JoAnn Ditto, moot court
chairmen.

SB
Boogie with:

What: Dance

When:

Priee:

8:30 p.m. to 1 a.m.,
Friday, Nov. 22

Who: Y'all

"Uptown"
$2 per person

Where:

Murray Hall, St. Thomas
Snacks, beer and more beer

aw Wives

Back row, from left: JoAnn Ditto, Margaret Wopat, Carole Hutchinson, Ginny UP"''- "'·"""" .c:;chmid. Front ro• 1, from left: Gloria Kautz,
Gina Ha~:· ·-~ider, Marne 1..0 ,g, Helen Rockwell.
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The Wounded Knee trial: How it ended
by Linda Gallant
After an affirmative defense focusing solely on the 1868 Treaty and the
conditions on the Pine Ridge Indian
Reservation which prompted local
leaders to invite the American Indian
Movement in to help, the defense in
the Wounded Knee trial of Russell
Means and Dennis Banks rested its
case. On August 16, Russell announced to a surprised courtroom,
"We believe that the story has been
told. We stand on our treaty rights."
As the trial neared conclusion,
another series of bizarre events occurred.
The government's surpris6
eleventh-hour rebuttal witness, Louis
Moves Camp, an AIM defector, testified to events he allegedly witnessed at Wounded Knee connecting
Means and Banks to nearly all the
remaining charges against them. The
defense countered with proof that
Moves Camp was in California,
speaking on campuses and on television, when he claimed to have been
at Wounded Knee, and that he had
been paid over $2,000 by the government for his testimony. The defense attacked the FBI and the prosecution used Moves Camp in a
desperate attempt to attain a conviction. For one week prior to Moves
Camp's incriminating written statements, while in "protective custody"
of the FBI, he was primed by FBI
agents with false information to be
used in court against the defendants.
After 97 witnesses, the case against
Banks and Means ended as it had
begun seven months earlier with
governmental deception, fraud and
misconduct.

Closing argument
In closing arguments, prosecutor
R. D. Hurd said, "I don't care and I
submit to you that it doesn't make any
difference if conditions on the Pine
Ridge Indian Reservation are good or
bad ... I don't care if the 1868 Treaty
was violated or not violated by the
United States." The defendants' closing arguments attacked Hurd's
statements, contending that the "I
don't care" attitude reflects our history of racism and oppression of
American Indians.
On Thursday, September 12, the
case went to the jury. After a day of
deliberations, the illness of a juror put
the verdict in limbo and created the
possibility of a mistrial.
On Saturday, the defense filed a
motion for acquittal based upon governmental misconduct. A similar motion, filed in April, had accused th~
government of illegal wiretaps, repeated violations of the discovery
order, and a series of examples of
official government dishonesty. At
that time, Judge Nichol warned that
tfle behavior of the prosecutor and
the FBI had "brought the court to the
brink of dismissing the case."

Defense contends
misconduct
The defense contended that by
September, the government had
clearly gone over the brink. The government had conspired to produce
false testimony from Louis Moves
Camp: Hurd knew of Moves Camp's
expected perjury; FBI Agent Joe
Trimbach prevented a lie detector
examination of Moves Camp; and
Hurd deliberately misled the court regarding rape charges filed against
Moves Camp in Wisconsin while he
was under FBI protection.
After Hurd repeatedly denied that
Moves Camp had received either
promises or payment, the last day of
testimony revealed that he had received over $2,000 in exchange for
his testimony.
Further proof of government misconduct was revealed in the illegal
use of the military during the seige of
Wounded Knee. Not until August,
'after six months of trial, did the government admit the existence 0 1

documents detailing the extensive
military operation at Wounded Knee,
despite numerous prior def~nse requests. The documents finally delivered to the defense in late July and
August detail the authorization of
over $1,000,000 worth of military
supplies and equipment for use at
Wounded Knee, enough to equip an
entire company. This new evidence
had prompted Judge Nichol to dismiss charges of interference with
government officials in the lawful performance of their duties.

Hurd's response

'bad year for justice'
"The second was the Louis Moves
Camp matter ... I think - I'm willing
to say it right here - Mr. Hurd deceived the Court up here at the Bench
in connection with the Moves Camp
incident in Wisconsin. It hurts me
deeply ... I think it hurt Mr. Hurd; it
was reported in the paper ... that the
sordid story of what went on over in
Wisconsin was going to come out,
after all, Mr. Hurd, who gets almost as
emotional sometimes as Mr. Kunstler, also broke down and cried very

Hurd's reactions to the defense allegations and to the possibility of a
mistrial showed his vindictive
strategy. In statements to the news
media Hurd indicated that Banks and
Means might "get off this time." But
since he assumed that their attorneys
will be unable to continue, "they'll
both end up in jail." Hurd's reasoning
was this: "We could not have a good
chance of getting a conviction with
this jury. And so our inclination would
be that if we can't have a full
12-person jury, we would not accept
the 11 and it would result in a mistrial.
There are advantages in retrying the
lawsuit."
On Monday, September 16, it was
learned that the sick juror could not
continue. When the Justice Department absolutely refused, despite
Nichol's urging, to continue with an
11 person jury, Nichol concluded that
the government had, in fact, gone too
far. In a scathing attack on the
prosecution and the FBI, Nichol dismissed the five remaining counts
against Means and Banks. Following
are excerpts from Nichol's oral decision, delivered in court on September
16:

Nichol's decision
"I came to the conclusion at the
close of the evidentiary hearing with
reference to the (April) motion for
dismissal because of governmental
misconduct, that it had not reached
the stages of governmental misconduct that would justify me in dismissing this case, and that the matter
should proceed to verdict ... I also
made a point that misconduct can be
of two kinds. It can be deliberate misconduct on the part of the government, or it can be conduct that rises to
such a high degree of negligence that
It would be unfair to continue with the
trial or to permit a jury to convict a
person because of the negligence on
the part of the government ... My last
two sentences in the case of United
States v. Banks, 374 F. Supp. 321
said: "If further misconduct occurs on
the part of the government, I would
certainly consider a renewed motion
by the defendants. It is my deepest
hope and expectation that such a renewal shall not be necessary.
My deepest hope and expectation
was dashed. What happened since
that time? Four very serious matters
that have made me decide to have to
go over the brink.

'over the brink'
"One was the Richards affidavit.
Now, it's true I struck all of the testimony of Richards; it's a little hard to
strike testimony and tell a jury you
can't even think about what you've
heard. And the reason for it, the government at least says, it was simple
negligence. They just forgot to turn
over one of the 302's (Statements to
the FBI), and It just happened that the
one they forgot to turn over apparently completely contradicted all the
rest of the 302's that had been turned
over .... I am not going to be so bold
as to say that I think Mr. Hurd deliberately withheld that particular 302, but
he surely had knowledge of what was
in that 302. If he didn't have knowledge of what was in that 302, he was
very, very negligent. Negligent such
as in my book that amounts to such a
degree of negligence that it constitutes misconduct on the part of the
Department of Justice.

briefly. I don't know whether It was his
conscience or what. But when he told
the Court up at the Bench that this
incident over in Wisconson wasn't
anything more than an ordinary public intoxication charge, that wouldn't
necessarily involve fingerprints, I
think he was deceiving me, because I
can't believe that he hadn't heard
from Philip Enlow, who is the assistant special agent in charge of the
FBI, that there was a lot more serious
than a public intoxication charge
going on over there, and Mr. Hurd
knew that when Mr. Louis Moves

•

•

•

Camp was put on the stand . . . I
guess this has been a bad year for
justice, a bad year for justice ...
"The third was the question of the
military involvement.
"And the fourth was the refusal on
the part of the government to permit
this case to go to verdict . . . In my
opinion, the Department of Justice
should have sought justice in this
case by permitting this case to go to
verdict, rather than to in effect deny
that justice because they refuse to
accept the unanimous verdict of 11
jurors, good and true."

Spring 1973: The seige of Sacred Heart Catholic Church at
Wounded Knee, S.D.

•

•

•

and how it all began

by Jeanne Schleh
In the rarefied air of a lengthy trial, it is easy to
lose sight of the events which brought it about. The
hamlet of Wounded Knee on the Pine Ridge Reservation in the southwest corner of South Dakota came
to national attention on Feb. 27, 1973 when it was
occupied by members of the American Indian
Movement. The seige, which lasted until May 8,
1973, was intended to show the nation the effects of
Bureau of Indian Affairs (BIA) control of life on the
reservation, the allegedly corrupt administration of
the elected tribal president, the allegedly exploitive
practices of the white trading post owner at Wounded
Knee, and racism in South Dakota generally.
The legal result was two indictments, against
Dennis Banks, Russell Means and five others (one
now dead, the remaining four yet to be tried). The 9
counts of the first indictment were: 1) burglary (of the
trading post), 2) larceny (of the trading post), 3) assault on a federal officer, 4) and 5) interference with
officers in the lawful performance of their duties during the course of a civil disorder (building bunkers,
building roadblocks), 6) arson of a motor vehicle, 7)
larceny of a motor vehicle, 8) possession of unregistered firearms (molotov cocktails) and 9) conspiracy.
The second indictment contained two counts of
assault on a federal officer.
Only the charges of larceny, conspiracy and the
three assault charges survived to the end of the trial.
Here is a brief chronology, adapted from an
article in The Minneapolis Star (Sept. 12, 1974), of
some of the trial highlights:
January 8: Jury selection begins. In subzero
weather, pickets march peacefully outside the courthouse.
January 30: Jury selection completed. Half of
the jurors are under 30.
February 12: Trial begins in turmoil as Judge
Fred Nichol ejects Kunstler, Lane and Tilsen from the
courtroom. He later says he made a mistake and
hopes the incident will "help to clear the air."
March 6: Nichol angrily criticizes FBI for submitting an altered photocopy, launching government
misconduct allegations.
March 13: Defense moves for dismissal on
grounds of government misconduct. Nichol discloses new allegation of FBI wiretapping.
March 18: Evidentiary hearing on government
wiretapping at Wounded Knee begins.
March 28: Evidentiary hearing expands to consider allegations of paid FBI informants invading defense camp. FBI agrees for first time to open Its files.
April 7: Nichol reportedly offers to declare mistrial because of alleged government misconduct. De-

tense declines.
April 17: Evidentiary hearing ends. Nichol denies dismissal motion but says he was "on the brink"
of dismissal.
May 1: Jury returns.
May 2: Nichol signs subpoena for White House
tapes relating to Wounded Knee. Issue drags on for
month, but tapes are never delivered.
June 4: Courtroom tension grows. Nichol cites
Means for contempt when Means calls a witness a
liar. Rescinded when Means apologizes.
July 18: Means gives prosecutor Hurd a hard
bump with his shoulder while leaving the courtroom.
Nichol warns defense attorneys to control their
clients.
July 19: Nichol orders Lane held in custody for
contempt. Citation is later expunged.
July 23: U.S. Marshall Grimm wheeled into
courtroom to testify about a bullet wound that left him
partially paralyzed during Wounded Knee.
July 24: Prosecution rests. Defense prepares
motions to dismiss.
August 7: Nichol dismisses two obstruction of
justice counts (bunkers, roadblocks).
August 13: Defense opens its case with testimony from Dee Brown (author of "Bury My Heart at
Wounded Knee."). The 1868 Ft. Laramie treaty is
entered into evidence.
August 16: Defense, in a surprise move, rests
with the testimony of Gladys Bissonette.
August 21: Rebuttal begins with AIM defector
Louis Moves Camp. Camp is the first witness to link
Means and Banks to all indictment counts.
August 22: Mother of Moves Camp rushes into
the courtroom and denounces her son.
August 23: Cross-examination of Moves Camp
is intense. Kunstler argues with Nichol. A fight erupts.
Nichol orders Kunstler and Lane arrested.
August 24: Nichol goes to jail to release Kunstier and Lane.
August 26: Nichol reads statement of regret to
jury.
August 27: Lane investigates report that Moves
Camp was suspected of rape 11 days earlier. Allegations of FBI cover-up follow.
September 5: Final evidence submitted.
September 12: Final arguments concluded.
Jury retires. Juror becomes ill and eventually withdraws.
September 16: After prosecution refuses to accept an 11-person jury, Nichol dismisses jurors.
Jurors say most were for acquittal.
The prosecution has 30 days to appeal dismissal.
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Real clients make the difference

Clinic offers students civil, criminal practice
by Patrick Martyn
Roger Haydock believes there
are some legal skills a student
must acquire but knows that the
student will not learn them in the
classroom.
With this in mind, Haydock, as
director of the William Mitchell
Law Clinic, is convinced that the
opportunity for students to deal
with real clients at the Clinic
makes an "immeasurable difference" in the quality of legal education.
This year, third and fourth year
students are working with clients
in eight clinical courses. Each
course involves class seminars
where substantive law is taught,
and actual clinical work where
techniques are refined and skills
learned.
The program is directed from
the Law Clinic Annex at 2093
Grand Ave. (across the alley from
the William Mitchell). Rosalie
'Wahl, clinical professor for the
criminal section, and Alberta Dowlin, administrator/secretary, join
Haydock as full-time staff members. Others involved with the
program include assisting supervising attorneys, teachers for
clinics, and nine student directors.
Last year was the first full year
of the clinic's operation. At that
time, three courses were offered:
criminal clinic, civil practice clinic
and welfare clinic. Since then, five
more have been added: another
section of criminal clinic, criminal
appeals clinic, bankruptcy clinic,
consumer law clinic and legislative clinic.
Although all are offered to
seniors on a first come - first
served basis, only the bankruptcy,
consumer law, legislation and welfare law clinics 8.le open to juniors
at present.

The newly expanded student
practice rule (see article on page
one) will make it possible, beginning next semester, for juniors to
participate on a space-available
basis in all clinics.
Armed with the Court's consent,
juniors and seniors receive the
opportunity at the Clinic to interview and advise their own clients,
do whatever investigation and research is necessary and finally, if
the case is not settled, to repre- ·
sent their client at trial.

Haydock believes that the legal
profession has not shouldered its
duty in supplying an opportunity
for students to gain practical work
experience. "Law schools are not
necessarily the only places which
have responsibility in legal education," he said. "Unless a student
clerks for a judge, or receives on
the job training from a lawyer, he
will receive no practical experience. It would be beneficial to
have some sort of clinics where
students use their skills - similar

$132 weekly for married persons.
Many clients who come to the
clinic have unstable or seasonal
employment or are day laborers.
The students determine in interviews if the prospective clients fall
below income and assets levels.
"Very difficult cases arise where
the person may fall just above the
required maximum," according to
Wahl.
Wahl would like every student
who so desires to have a chance
to participate in the clinic. "Because we give such close supervision, we do have limitations,"
she stated.

Criminal clinic

LARC, attorney Jim Hankes discusses morning's
arraignments with cri.minal clinic students
Jim Jensen, one of the student
to what the medical profession
directors of the civil practice clinic,
has."
considered these opportunities to
The Law Clinic Annex was willbe the major benefit of the clinical
ed to the school by a generous
approach.
neighbor. William Mitchell pays
"Law schools just assume stumost expenses, with a grant comdents know how to do certain
ing from the St. Paul Foundation.
things, like interview clients," JenIn order for persons to qualify
sen said. "I didn't know how. I feel
for help at the clinic, they must
that I am getting more out of this
meet indigency standards, and
course than any other I've taken in
want a student to help them. Inschool. It has great practical etcome must not exceed $88
feet."
weekly for single people, and

Clinic location now
perfectly clear
Where is the William Mitchell Law Clinic, you ask?
Ask no more, friend.
Gleaming wide blue and narrow green stripes now
startle the eyes gazing down the otherwise ordinary
alley separating William Mitchell from its neighbors on
Grand Ave., draw them inescapably to the wall of the
clinic garage and the words "William Mitchell Law
Clinic" and aim them to the clinic itself facing 2093
Grand Ave.
A project of the clinic's student directors, with some
outside artistic advice and assistance, the unveiling (actually, de-taping) was held on Sept. 19 and celebrated
with apples and honey, the occasion being reasonably
close to Rosh Hashanah.
The purpose: To make a graphic connection between the clinic and the main school building, particularly
for those students who are not enrolled in clinical
courses and who may be unaware of the clinic facilities
available to them.
The green stripe, continuing down the wall and on
to the pavement, serves a second purpose as well. It
means No parking beyond, a goodwill gesture to the
neighbor whose garage opens on to clinic property.

Students in the criminal clinic
work in court on Mondays and Fridays under the supervision of
Wahl and three attorneys from
Legal Assistance of Ramsey
County (LARC). They are responsible for motions and pleas at the
arraignment stage, and do the interviewing. Each student handles
three days of misdemeanor arraignments in St. Paul and one in
Minneapolis. Wahl thinks it is a
"great plus to have experience in
both courts. The judges have different styles, there are different
manners to be used and different
degrees of formality."
Later in the semester, the student will handle two misdemeanor
trials. That amounts to about 160
cases which are litigated by clinic
students each year and hundreds
more are handled at the arraignment stage.
In the future, Wahl hopes to
have William Mitchell students at
arraignments five days a week.
Next semester, she will also be
supervising an advanced s'9ction
of students working with felony

cases. She suggests that third
year students who would like to
work in the criminal clinic have the
course in evidence as a prerequisite.
And the value of the criminal
clinic? Wahl answers: "In addition
to the value as a learning tool-, the
clinic has supplied a service to the
community. Indigents are represented more quickly, and we cut
the hassles. Normally, a person
would have to appear in court two
days. That means two days of lost
work, and maybe a lost job. This
sort of thing tends to have a cooling effect on justice. Also, our students do such a good job, that
often some charges are dropped.
Without advice from clinic students people, through their ignorance of the law, would sometimes
end up with an unfair, but long,
record."
Student director, Jim Stein, believes, "By watching closely what
happens, our presence improves
the performances of the judges
and the police. We help to make
the criminal justice system more
accountable."
A fringe benefit frequently mentioned by students taking the criminal clinic is the opportunity to
meet the people involved with
the criminal justice system-the
prosecutors, defenders and
judges.

Civil practice
The civil practice clinic also is
used only by indigent clients.
Haydock, five LARC attorneys,
and William Mitchell Professors
Andrew Haines and Michael
Steenson supervise the students'
work with the clients.
Haydock uses audio-visual
equipment extensively in his class
See 'Clinic,' page 16
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legal briefs
Insider's abuse of
'corporate opportunity' defined
Miller v. Miller (Sept. 20, 1974).
Under the doctrine of corporate opportunity, one entrusted with the
active management of a corporation, such as an officer or a director,
occupies a fiduciary relationship to the corporation and may not exploit
his position as an "insider" by appropriating to himself a business
opportunity properly belonging to the corporation, and any property or
profit so acquired becomes subject to a constructive trust for the benefit
of the corporation.
The criteria for determining whether liability should be imposed for
personally diverting a business opportunity properly belonging to the
corporation involve a two-step process consisting of a determination,
upon a consideration of all the facts and circumstances of the case, of
whether the opportunity is so intimately or closely associated with the
existing or prospective activities of the corporation as to be in fact in its
"line of business," and whether the corporate officer, in acquiring an
opportunity found "corporate," violated his fiduciary duties of loyalty,
good faith, and fair dealing toward the corporation, with the burden of
proof as to the first determination resting upon the party att~cking the
acquisition and as to the second, upon the acquiring officer.

Error, but not reversible
State of Minnesota v. Matthews (Sept. 6, 1974).
The Supreme Court affirmed a judgment of conviction of seconddegree murder. The trial court erred in refusing to admit evidence of
past acts of violence by the victim relevant to the issue of defendant's
state of mind, but this error was not prejudicial. The prosecutor's closing
argument, containing frequent statements of personal opinion, although improper, did not require reversal. Affirmed.

Freshman statistics good
by Duane Galles
The flood of applicants to law
school all over the United States has
had its effect on William Mitchell. As
competition for law school places has
become keener, average GPA's and
LSAT scores have shot up across the
country, and William Mitchell has
been no exception to the national
trend. The result is that the profile of
the 1974 freshman class is rather different from that of their 1968
predecessors.
The average GPA has risen from
2.67 in 1968 to 3.08 in 1974 (a figure
incorrectly reported in the last issue
of the Opinion); average LSAT
scores are up from 539 to 588; the
proportion of female students has
jumped from 6 per cent in 1968 to 34
per cent this year. In the same period
class size has increased two and
one-half times from 124 freshmen in
1968 to 298 this year. Average age
has dropped from 26.7 six years ago
to 25 this year.
The heightening of competition for
admission to law school has also
made another change in freshmen
profiles in six years. In 1968 ten per
cent of Mitchell freshmen had no

bachelors degree. At that time one
could be admitted to William Mitchell
after three years of college. Then
after two years, the college conferred
a Bachelor of Science in Law degree
and, after a further two years, the
student received his law degree.
Competition for admission has eliminated this group.
Nevertheless, some general
characteristics have remained the
same. Now as then about 90 per cent
of William Mitchell freshmen are Minnesotans and about three-fourths
took their baccalaureate degrees in
Minnesota. Moreover, about half of
the Minnesota-educated have a degree from the University of Minnesota
Yet some subtle changes worthy of
note have occurred. Since William
Mitchell is the only night law school in
the surrounding states of Wisconsin,
Iowa, Nebraska, Montana, Wyoming
and the Dakotas, it is not surprising
that the college's unique position
should attract students from the contiguous states. But with the sharpening of competition, William Mitchell
has become attractive to students
outside its traditional service area. In
1968 there was only one freshman

from other parts of the Midwest and
none from east of the Alleghenies.
This year fourteen freshmen arrived
from those regions including five New
Yorkers. In addition, there were two
Californians (there were also two in
1968), three freshmen from Utah and
one from Colorado this year. The
class also includes nine entrants
from Ivy League and Seven Sisters
schools.
The proportion of entrants from
private Minnesota colleges has undergone change. This group has
risen noticeably over the last six
years and particularly the proportion
of graduates of private colleges outside St. Paul. While class size is up
two and one-half times, the number
with degrees from private colleges
outside the city has increased sevenfold.
The softness in the job market may
have influenced some of this year's
freshmen to study law. In 1968 the
graduate degrees of freshmen were
closely law-related - business, engineering, social work. Among this
year's freshmen are master's degrees in music and education and a
PhD in mathematics.

Court defines 'learned in law'
In re Candidacies of Scarrella, Bullock, Dotlich, Bilotta, and Mullin
for Associate Justice of the Minnesota Supreme Court (Aug. 6, 1974).
Order to show cause issued by this court directing Arlen I. Erdahl,
Secretary of State, and all persons acting under his direction and
control, including but not limited to all county auditors of the State of
Minnesota, to refrain from placing the names of Sharon L. Scarrella,
Richard W. Bullock, David Dotlich, Frank D. Bilotta, and Michael Paul
Mullin on the ballots for the primary election to be held September 10,
1974, and the general election to be held November 5, 19~4. as candidates for associate justice of the Supreme Court of the State of Minnesota. Ordered that said names be omitted from the ballots.
Although each of the persons named as candidates filed with the
secretary of state an affidavit of candidacy stating, "I am learned in the
law as defined by*** law***" (emphasis supplied), none has been or is
entitled to be admitted to practice as an attorney at law in this state.
The case is controlled by In re Candidacy of Daly, 294 Minn. 351,
200 N. W. 2d 913, certiorari denied, sub nom. Daly v. McCarthy, - U.S.
-, 93 S. Ct. 528, 34 L. ed. 2d 491 (1972). There it is held that to be
"learned in the law" within the meaning of Minn. Const. art. 6, sec. 7,
fixing the qualifications for judges of the Supreme Court, means to be
admitted or entitled to be admitted to practice as an attorney at law in the
state of Minnesota.

No need to disclose informant
State of Minnesota v. Werber (Aug. 9, 1974).
In a prosecution for selling narcotics, the rule adopted in Roviaro v.
United States, 353 U.S. 53, 59, 77 S. Ct. 623, 627, 1 L. Ed. 2d 639, 644
(1957), does not require the state to disclose the identity of an informant
who neither participated in the negotiations nor witnessed the sale and
whose only role was to transmit information to undercover narcotics
agents and introduce defendant to them. As applied to the facts of this
case, we hold that, in balancing the defendant's right to have available
any testimony "relevant and helpful" to his defense against the need for
law enforcement officers to maintain sources of information with
anonymous informants, defendant has failed to suppprt his burden of
showing the need for disclosure. Affirmed.

See 'legal briefs,' page 15

Proposed laws may affect law practice
The Minnesota Legislature will
again convene January 7, 1975.
Among bills to be considered which
would have a significant effect on the
practice of law in Minnesota are:

Prepaid Legal Services
The House Judiciary Committee
has appointed a subcommittee to
study the subject of prepaid legal
services. The objective is to draft
regulatory legislation in anticipation
of the creation of group plans. One of
the proposals being considered is the
so-called "Model Act for the Regulation of Group Legal Services Plans."
Because of the level of legislative
interest, it is distinctly possible either
the "Model Act" or other legislation
will be passed next session. During a
recent legislative hearing on the subject, the bulk of the testimony involved the issue of "open" versus
"closed" panels.

pointed to determine the feasibility of
abolishing the present inheritance
tax law and adopting instead, some
percentage of the Federal plan. The
starting point for their study is House
File 3036, which was introduced in
1974. House File 3036 is based on
the State of New York estate tax law
which uses the federal estate tax
base as a reference and applies a
graduated estate tax rate to the gross
estate after certain deductions. H.F.
3036 does not provide for deduction
of federal estate tax before computing state estate taxes.

Uniform Court System

The bill introduced last year is now
being amended and will be reintroduced in the upcoming session.
Sponsors are attempting to comply
with the recommendations of the
ABA study on the subject. This bill
provides for alteration of judicial districts and expansion of the Judicial
Council to include 4 legislators. Each
Minnesota Inheritance district court would have 3 divisions,
a probate division, a family court diviTax Law
A House committee has been ap- sion, and a criminal division. There

appears to be broad support among
legislators for the unified court concept.

Proposed Changes in

ucc

The Association's Uniform Com·mercial Code subcommittee of the
Corporation, Business & Banking
Committee has been studying a
proposed revision of Article 9 for the
past two years. This revision is the
result of a standard redraft done by a
special committee of the Permanent
Editorial Board and has already been
adopted in several states. The proposal contains basic changes in the
rules governing perfection and
priorities in the filing of fixtures. The
committee is unanimously in favor of
the adoption of the revised Article 9
with the exception of the section dealing with fixtures which they feel requires more precise definition of the
obligations of the Registers of Deeds
and Registrars of Titles with respect
to the filing of fixture financing statements in order that procedures be
uniform statewide.

The proposed revision is a clarification and resolves questions which
have come up since the adoption of
the original Article 9. There appears
to be no organized opposition to the
reform and the Association Committee is now preparing for hearings before the House and Senate Committees.

Real Estate Title Questions
A House subcommittee is looking
into possible major changes in the
laws relating to real estate titles. One
proposal currently under consideration is the system used by the State of
Iowa. That system provides easier
ways to correct title deficiencies by
use of an affidavit of possession (essentially a 15-year statute of limitations) to cure many minor title deficiencies. Its "Forty-Year" Statute is
also interpreted more broadly than
the Minnesota "Forty-Year'' Statute.
It has a stronger platting statute,
which makes it unnecessary to look
behind plats which have been of re-

cord since a certain date. The Section on Real Property Law has been
following this matter.

Probate
This legislature fully intends to review recently passed probate legislation and to adopt necessary changes.
The Minnesota State Bar Association
has appointed a special committee
which is developing these changes.

Dram Shop Law
This is another area in which there
appears to be legislative interest
which may result in new law. So far
Minnesota does not have limited liability under its Dram Shop Act as
some other states have. Legislative
proposals have been made to require
liquor dealers to have dram shop liability insurance. A subcommittee is
studying information on the availability and costs of such insurance.
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Senior placement campaign in high gear
by Jeanne Schleh
It's not the easiest place to find.
And the hours aren't ideal for night
students who work days. But there's
a valuable resource in at William
Mitchell that's not yet being tapped to
the fullest by the students it's designed to help.
Debra Petrick Radmer, placement dicector, has a wealth of job information and advice to the student
who seeks her out. Her office, WMCL
107, is hidden away in the corner next
door to the law review office. Her
hours are 8:30 to 7 on Mondays and
8:30 to 5, Tuesdays through Thursdays (with Fridays off), but she is
reachable by phone (the general
school number) any of those times
and will arrange to meet students at
other times if those are inconvenient.
Even when she is not there, her
calendar of interviewing dates is
posted on her door at all times with
names of interviewing firms, and two
weeks before a prospective employer arrives to interview at Mitchell, a
sign-up sheet is posted on the door
for interviews.
The sign-up is on a first come-first
served basis in keeping with
Radmer's strong commitment to
making all jobs listed through her office equally available to all eligible
students.
In addition, the bulletin board in
the student lounge lists individual
jobs, both graduate and undergraduate, as they come in. The job
placement books, with a more detailed description of all positions
listed, are always available for
perusual either in the main school office or in the placement office.
But, advises Radmer, to take
advantage of these opportunities,
the student must take the initiative: Check the bulletin board,
placement books, interviewing
calendar and sign-up sheets regu1arly. File a resume with the
placement office (a prerequisite to

all Interviews scheduled through
the placement office since recruiters routinely request to see the resumes of all Interviewees in advance of the interviewing date).
The office is there to assist students in finding both graduate and
undergraduate work. Of the two,
Radmer admits some partiality to-

Radmer
ward helping the seniors simply because there's more at stake.
Mrs. Radmer was hired last April
as the school's first fulltime placement officer. Even with that late start,
she mailed letters to more than 2,000
alumni on behalf of the graduating
_class and was able to drum up 30 to
35 jobs for seniors as a result. .
This year the placement office in
conjunction with the SBA placement
committee has designed and already
mailed out to every firm in the state
what they believe to be their most
attractive and informative bulletin to
date soliciting re.cruiters for this
year's graduates. This year's seniors
will thus be the first class to have
all-year benefit of a fulltime placement office. And the services extend
to those who have already graduated
and are looking for work.
In addition to scheduling interviews at William Mitchell, she will
also arrange out-state interviewing if student interest warrants.

For her job leads, Radmer taps
the many lawyers she personally
knows as a result of her work as a
paralegal at the Dorsey firm and contacts she has made with government
agencies (her office contains
catalogues of law-related jobs with
the state and federal government).
The dean and faculty often call with
other tips, and she handles all job
calls made to the school by outside
employers.
Radmer has some hopeful words
for December graduates. While dealing with large numbers of non-June
graduates is a new experience, she
feels at least some employers who
have traditionally recruited June
graduates in the fall or early winter for
positions in September will, with
some adjustment, be delighted to recruit at the same time and have a new
lawyer available in March.
In her position, Radmer has seen
hundreds of resumes. She will be
glad to show you some as models
and to critique yours. And she has
some general advice on resumewriting:
A short resume is best, preferably one page. The resume should
be general enough to attract the
variety of employers in whom you
may be interested. Don't limit your
professional interests unless you
are sure you do want to limit your
practice to a specialized area only.
List specifically what you did in
earlier jobs, particularly lawrelated ones, to show responsibility, character or supervisory experience. Remember that the resume is a launching point onlyit should attract interest but not
exhaust the reader with all the fascinating details of your life. It is
best used in conjunction with a
personal interview or a cover letter
personalized to the specific interests of the prospective employer.

One undeveloped resource at the
placement office that could use some
student input is a cross-indexing system in addition to the present alphabetical file of resumes. Right now,
if a lawyer calls and says he's interested in someone with criminal
trial experience, there's no efficient
way to track down those students.
The job must simply be posted in the
hope that students interested in trial
work will see it.

Radmer's rewards: The grateful
job-finder who calls to thank her.
Radmer's gripes: Those who expect her to find them a job but show
no initiative themselves, and those
who never call back to let her know
they did land one of her listed positions.
Moral: Call on Radmer and use
her resources. But expect to do some
work yourself. And let her know when
you're successful.

Job bulletin out

Once again the hunting season is
upon us. This year the game is considered extremely illusive. Some feel it
is almost an endangered species.
The hunters will drive hundreds of
miles, walk for hours, sit for ages in
fearful solitude and may still return
empty-handed. It's all there - the
hunt, the chase, the joy of victory and
the agony of defeat. What is this rare
creature for which men search the
most inaccessible regions of the
world, you ask? No, it's not the great
Canadian goose or the Rocky Mountain sheep. It's something much more
fearful and therefore much more valuable. It is: The Job!
This year, however, the hunters
have been armed with a new weapon
that may not only penetrate that inaccessible region, the hiring partner's
office, but may even be a means of
bringing the target to the hunters.
The SBA placement committee in
conjunction with Debra Radmer,
placement director, has produced a
placement bulletin which was mailed
in September to every law firm and
sole practitioner in the state. The bulletin has also been mailed to various
corporations and government agencies.
The bulletin contains short sections dealing with the college, the
alumni, the students and the cur-

riculum. These sections are the work
of Freya and John Hanson, Mike
Kellett and Ron Lamoure, all seniors.
Dean Heidenreich opens the bulletin
with a letter to prospective
employers. It also contains a
convenient form for arranging
on-campus interviews.
Interviews will be scheduled on
Mondays through Saturdays both on
campus and out-state in an effort to
reach the maximum number of employers. Students will be required to
sign up for an interview in advance
and will be required to provide
resumes for each interview. Although
the bulletin is basically for those
graduating in December and next
June, the form may also be used to
arrange interviews for employers
seeking undergraduate students.
It is hoped the bulletin will help attract prospective employers who had
not previously recruited at William
Mitchell.
Student input is needed to analyze
the results of this year's placement
effort and to prepare for next year's
campaign. Interested students
should contact Debra Radmer at the
placement office or Mike Kellett at the
Used Bookstore.
Copies of the bulletin are available
for perusal in the placement office
(WMCL 107).

With the only complete title plants in Hennepin and
Ramsey Counties, we expect you to call us often. So
we're prepared. With an experienced staff ready to
give you SuperService. Call us on any title matter
- often.

December
Grads

Call Minnesota Title for

We are pleased to announce that more than 90
per cent of the June graduates of William Mitchell who took the Minnesota Bar Review summer
course passed the July Bar Exam.
Once again, Minnesota Bar Review, Inc. will
offer a winter course for December graduates.
The current informational brochure is now
available at the William Mitchell office.
For further information, call or write:

MINNESOTA BAR
REVIEW, INC.
P.O. Box 16302
St. Paul, Minnesota 55116
(612) 690-5132

r

In MINNEAPOLIS call

In ST. PAUL call

332-5111

222-4461

A

'\

r

A

Ext.

ABSTRACT DEPT.
Order and pick-up
Progress of order
Ownership information
ESCROW DEPT.
(Closing information)
ACCOUNTING DEPT.
TITLE INSURANCE
INFORMATION
Placing order
Progress of order
NAME SEARCH
INFORMATION

203
287
273
201
291

233
231
273

'\
Ext.

ABSTRACT DEPT.
Order and pick-up
Progress of order
Ownership information
ESCROW DEPT.
(Closing information)
ACCOUNTING DEPT.
TITLE INSURANCE
INFORMATION
Placing order
Progress of order
NAME SEARCH
INFORMATION

16 or 35
35
37 or 38
15
50 or51
17
24
40 or41

f1TLE INSURANCE COMPANY OF MINNESOTA

DOWNTOWN

SOUTH DALE

400 Second Avenue South
Minneapolis, MN 55401
332-5111

6700 france Avenue South
Edina, MN 55435
925-4440
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Zonkers! Love Laced withdraws
As the intramural football program goes into the fifth week of play
there appear to be a few things that
might be concluded about the teams,
the program and the students.
There are nine teams that are participating in the program. This
number has varied, because one
team, Ziggys, made up of fourth year
students, split into two teams (Ziggys
and Lickety Split) after the first week
of play, and last week, Love Laced, a
team of second year students, drop- ped from the program. Since Love
Laced (which had the biggest roster
with eighteen players) dropped from
the league, because they could not
get seven players to show up, one
must conclude that either they are
putting in a lot of extra time studying
or their Friday nights are pretty good.
It also appears that by the time
you become a fourth year student,
your money has run out. The Un-'
touchables, led by John Smith and
other fourth year students, has to be

.. .You

the most financially unstable team in
the league. Although the team is
composed of players who won the
championship last year, the players
had to be hounded into finally paying
their entry fee. It is rumored that they
were seen panhandling on the football field to get the entry fee minutes
before their last game, and when they
were still short, they agreed to referee a few games to make up the
difference.
They counterclaim that they
never got a case of beer for winning
the championship last year. Bitch.
Bitch. Bitch. They will be getting their
beer along with a package of Pampers atthe conclusion of this season.
The Zonkers get the award for
being. the most disorganized team
thus far. Led by Witt Fram and Steve
Ball, this team has been able to get its
seven regulars together for only-One
game. Fram claims they were the
regulars because they won that
game. But it is hard to tell, since there

were so many new faces from the
previous weeks. As is so often said,
" basically they have a good team,"
but they're disorganized.
Overall, the program has gone
pretty well. Fights and injuries have
been few (knock on wood). Forfeitures have been occurring about
once a week, but 'usually there is a
team of pick-up players to play the
team that showed up, and the game
goes on.
The present standings:
Como Bombers
5
0
Untouchables
3
1
Banny and the Jets
3
1
Village Idiots
2
2
PAD
2
2
22nd Catch
2
2
Lickety Split
1
2
Ziggys
1
3
Zonkers
1
3
Love Laced (defunct)
0
4
The teams, if rated, would be in

pretty much the same order as the
current standings except for the
Como Bombers, which cannot be
rated high enough (haha), 22nd
Catch which has been involved in
three forfeitures and does not have
enough real game time to be rated,
and the Zonkers who might have a
real strong team if they get organized.
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Every Saturday morning, a lot of students get their kicks by assuming the
risk of getting their heads kicked in by other not-so-pacifistic "touch"
football players. Anything to keep from studying. Among the thrill
seekers, from top right, counterclockwise: Leif Nelson, fourth year, Ray
Rossini, a lawyer - "ringer," Mike Hardiman, second year, Jerry Scott,
fourth year, Stan Kopacz, Pat Bradley, second year, Bill Kronschnabel,
fourth ,year, Rossini.

Future dim
for volleyball,
basketball
Basketball and volleyball are two
big question marks at the present
time.
Although there is an ascertained
interest in basketball and a potential
interest in volleyball, there are no
gyms available in which to play these
sports. The facilities that were used
last year are unavailable forth is year.
Even in my most optimistic moments I cannot see Mitchell students
enduring subzero weather to bounce
around a flat basketball or to try to
spike a frozen volleyball.
Efforts are being made to secure
another gym forth is season but so far
they have not been too successful.
Any suggestions or ideas would
be appreciated. Just drop them off at
the Used Bookstore.

legal briefs. (continued from page 13)
State's appeal from dismissal limited
City of St. Paul v. Halvorson (August 16, 1974).
The state has no right of appeal in criminal proceedings unless it is
expressly allowed by statute. Minn. St. 632.11 was not intended to
facilitate appeals from outright dismissals of cases where the prosecution is not prevented from pursuing the matter anew.
In dismissing a case, the court should add supportive reasoning.
The reasons will speak for themselves as to whether there is some legal
or constitutional impediment to the institution of a subsequent proceeding. The use of the terms "'with prejudice" or " permanently" or the like, in
criminal cases, is held superfluous. It is advisable that the courts refrain
from the use of these terms for they are of no value in the ultimate
determination of the finality of the dismissal. Appeal dismissed.

Together
we can make it happen
Do you have money which could be
working for you? Our easy-in, easyout passbook savings account earns
interest from the day you deposit.

No 'right' of appeal to high court
under County Court Act

And that everyday interest is

In re Appeal of O'Rourke. (May 24, 1974).
The County Court Act of 1971 (Minn. St. 487), which provides that
appeals from the determination of a district court which has acted in an
appellate capacity upon an appeal from the judgment or order of a
county court may be taken to this court only with leave of this court, is not
unconstitutional.
The Judiciary Article (art. 6) of the Minnesota Constitution establishes the appellate jurisdiction of the Minnesota Supreme Court, conferring powers separate from those of the executive and legislative
branches of state government. The Minnesota Constitution neither
confers an individual right of appeal nor mandates this court to exercise
its appellate jurisdiction in all cases, except that this court's exercise of
discretion in granting or denying leave to appeal shall not in any case be
invidiously discriminatory. The County Court Act is consistent with
these fundamental constitutional principles.

credited and compounded quarterly. Stop in.

First Grand Avenue
State Bank
-·M···
1071 Grand Avenue

•
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seminars to instruct interviewing
and counseling methods. He believes the clinical approach is one
method among many which
should be used in an integrated
law school curriculum. The student deals with a variety of problems such as divorce, and consumer and housing frauds.
The importance of the student
dealing with a client is emphasized by Haydock: "Each time
a student interviews a client, the
student is making law. He tells a
client what he thinks the law is,
and that is now assumed to be the
law by the client."

Consumer clinic
Haydock is also supervising the
consumer law clinic. As the
course progresses, students will
be working with assistant attorneys general and the St. Paul office of Consumer Affairs in investigating consumer complaints. A
new clinic this year, areas to be
explored include substantive issues dealing with consumer
transactions and available remedies.

Bankruptcy clinic
The bankruptcy clinic is also offered for the first time. William
Kampf and James Levy, both
practicing attorneys, will teach the
course and supervise the clinical
aspects. Participating in the
course are 14 students. In addition to learning the esoteric aspects of the law, they will be representing clients in Bankruptcy
Court, a branch of the Federal District Cc:1urt.
In a telephone interview, Kampf
said, "I would urge every student
interested in bankruptcy law to
gain a solid footing in all areas of
commercial law - especially creditor - debtor law and Article IX of
the Uniform Commercial Code."
With a good natured laugh, he
said, "I don't know if I should divulge this information to the
'enemy', but both Mr. Levy and
myself have been very favorably
impressed with the caliber of students."
Kampf believes that a course in
bankruptcy is best taught clinically. "Practice does not always
follow theory," he said. "You have
to learn it in context. The law varies immensely in each jurisdiction.
You need to learn the local
methodology."

Welfare law
In the welfare law clinic, the
emphasis is on dealing with administrative agencies, rather than
the courts. Directing the clinic and
teaching the course is Judith
Oakes. Students appear at administrative hearings on behalf of
the client, and handle all other aspects of the investigation and
negotiations.

Legislation clinic
The legislation clinic is directed
by the Hon. Peter Lindberg, a
Hennepin County Municipal Court
judge. It is the only two semester,
year long clinic. The objectives
are to draft and enact legislation.
Students enrolled in this clinic
must have more flexible
schedules, as there will be much
time spent at the Capitol while the
Legislature is in session.
Haydock and Wahl desire expansion of the clinical program.
Currently, they are contemplating
offering clinical studies in felonies,
civil rights, legal assistance to
Minnesota prisoners and legal assistance to ajudicated delinquents.
There are also opportunities for
students to do their own independent clinic. Students must meet
certain requirements to receive
credit, be advised by a William
Mitchell professor or instructor
and have a practicing Minnesota
attorney as a supervisor.
Haydock enco1:1rages students
to contact him if they have access
to attorneys who may be interested in working in a clinical
program. The bankruptcy clinic
was started by such student initiative.
Richard Caplan, director of
LARC, thinks that William Mitchell
students are better prepared tor
their profession because of their
practical experience.
"They come into contact with
real life problems. They have an
opportunity to develop a professional style. Their sensitivity to the
problems of indigents is good for
the justice system in this country,"
Caplan commented.
A student verbalized a prevailing attitude. "There is no reason
why a kid coming out of law school
shouldn't be on a par with the
practicing attorney. The clinic
goes a long way in putting you in
such a position."
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Law student relates jury
•
experience
by Frank Gerval
Law students, like lawyers, are
never permitted to serve as jurors.
True or false?
False. The status of law student
brings with it no special exemption
from jury duty. It seems, however,
that many law students believe just
the opposite to be true.
Emily Seesel, a third year student
at William Mitchell, discovered from
firsthand experience that jury duty
awaits the law student as much as it
does any other citizen.
"Last spring I received a notice in
the mail directing me to appear for
two weeks of jury duty," said Mrs.
Seesel. "I assumed that because I
was a law student I would be rejected."
A call to the office of district court
administrator quickly changed that
notion. "I asked the jury clerk if they
accepted law students as jurors,"
said Mrs. Seesel. "She told me 'Yes
we do' so I appeared as directed."
According to Mrs. Lucille Paul, the
jury clerk in the court administrator's
office, there are only two general requirements for serving as a juror in
Ramsey County: an individual must
be a resident of Ramsey County and
eligible to vote. A person need not be
registered to vote.
In spite of the jury clerk's reassurances, Mrs. Seese! still had the feeling someone had made a mistake.
But following her instructions, she
appeared on a Monday morning at 9
a.m. at the Ramsey County Courthouse and was put into a group of
about 150 other potential jurors.
Mrs. Seesel's experience as a juror
began with a lecture by G. A Hatfield,
the district court administrator.
Hatfield lectures each new group
of jurors for about an hour. The talk
concerns all phases of the jury system and jury duty. "It was a fascinating talk," said Mrs. Seesel. "I felt I
learned a great deal from it."
During the talk, Hatfield indicated
that individuals with special problems
might be excused from jury duty.
Such problems include women with
small children, persons over the age
of 65, persons who are hard of hearing, and persons who might suffer a
genuine hardship because of time
conflicts. An example of the last special circumstance would be a person
who is self-employed and unable to
provide for a substitute during the absence.
Following Hatfield's talk, those
who felt eligible for exclusion lined
up. Mrs. Seesel was among them.
When questioned as to the reason
she felt she should be excused Mrs.
Seesel said, "I am a second year law
student at William Mitchell."
Hatfield's reply was terse, "We'll see
that you are out by 6. Don't worry."
Of the original 150 prospective
juror candidates, about 50 were excused for one reason or another. Mrs.
Seesel was not among them and remained with the group from which
jurors would be selected.
Her legal academic status did have
an effect on her chances of actually
serving as a juror. She went through
voir dire five times and was excused
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five times - once for cause (but not
for her status as a law student) and
four times by peremptory c~allenge.
However, Mrs. Seesel's experience was not for naught. As a law
student she learned things that just
aren't part of a law school's curriculum. Waiting, she learned, is
perhaps a prospective jurors greatest
burden. After the persons with special problems are excused, the remaining group goes to the seventh
floor of the courthouse to await instructions. "You must remain in the
same room until you are instr.ucted to
goto court," said Mrs. Seesel. "It gets
to be a long day if not much is happening."
But when a judge sends for a list of
veniremen the job of being a juror
gets a little more interesting. All the
names are in a tumbler or "bingo
box," and the jury clerk draws out a
certain number when a jury is
needed. If 14 names are drawn the
trial will either be a civil one or for a
misdemeanor; if 24 names are drawn
the trial will be for a gross misdemeanor or a felony.
"Waiting for your name to be drawn
is very exciting," she said. "I was
pulled on the first draw."
Along with the other selected individuals, Mrs. Seesel was then instructed which judge would be needing the jury. After the group arrives in
the proper courtroom another selection of names is made. This time the
clerk puts the names in a smaller container and selects the needed
number.
In a civil case ten names are drawn
and those ten individuals are seated
in the jury box. Aftervoirdire of all ten,
counsel for plaintiff and defendant
each exercise two peremptory challenges. The remaining six persons
serve as the jury.
In a criminal case, the procedure is
somewhat different. The jurors are
questioned as their names are
selected. It is at that time they are
either accepted or rejected. Aside
from rejection for cause, the defense
has five peremptory challenges and
the state has three. If the offense is
punishable by life imprisonment, the
number of peremptory challenges is
raised to 20 and 10, respectively.
Mrs. Seesel's first experience was
in a civil matter arising out of an auto
accident. "The Judge did the voir
dire," said Mrs. Seesel, " and one of
the questions was whether any of us
was connected with the legal profession." She informed the judge of her
status as a law student but the judge
asked her if that would in any way
conflict with her ability to serve as a
juror. "I told him it would not and he
allowed me to remain on the jury,"
she said. However, counsel for one of
the sides evidently felt differently on
the subject and struck Mrs. Seesel on
a peremptory challenge.
After being excused she returned
to the jury clerk's office and awaited
another call.
The second case was a civil suit.
Although she wasn't asked about
being connected with the legal profession, she was excused on a
peremptory challenge anyway.

The third case got to be a little more
exciting. The charge was rape and
sodomy and the presiding judge was
the Hon. Ronald E. Hachey. "Because this was a criminal case calling
for twelve jurors we were questioned
one at a time in the witness stand,"
she said. The questioning was extensive and many prospective jurors
were excused for cause. "When the
prosecutor asked about my educational background, he requested
permission to approach the bench,
but Judge Hachey refused to excuse
me for cause. He asked me if there
was any reason I felt would make me
unable to serve as a juror. I told him
no."
The prosecutor then exercised one
of his diminishing number of peremptory challenges. "In refusing to excuse me for cause, Judge Hachey
said that he has had law students
serve as jurors in the past and that
they have done a fine job."
But Mrs. Seese! isn't in complete
agreement with allowing law students to serve on juries. "I feel a law
student could unduly influence a
jury," she said. "The other jurors
might look to a law student for advice."
Mrs. Seesel said that how an attorney handles voir dire has a very definite effect on a juror's impression of
that attorney's side of the case. "An
attorney who goes on and on asking
the same questions over and over
again can do his client more harm
than good," she said. "After a long
and tedious voir dire some very unfavorable impressions can be
formed."
While waiting to be called, Mrs.
Seesel spent a lot of time watching
arraignments in a nearby courtroom
and getting to know other jurors.
According to Mrs. Seesel, by the
time the two weeks are over,
everyone in the group is very well
acquainted.
Then the big case came up. A jury
was needed for a first degree murder
trial. Once again Mrs. Seese! had the
luck of being selected. Once again
she was excused, this time for cause.
Mrs. Seese! had worked for Legal
Assistance to Minnesota Prisoners
(LAMP). "When the judge found out I
had been connected with LAMP, I
was out," she said. The voir dire for
this particular trial was very grueling.
"They went through 85 people before
they settled on a jury of 12," Mrs.
Seese! said. "Each of us was questioned individually and out of the
presence of the others. One woman
was questioned for over two hours."
By the time Mrs. Seesel's fifth case
came up it was Thursday of her second week of jury duty. "It was a DWI
trial and during the voir dire I didn't
waste any time letting counsel know.I
was a law student," she said. "After I
told them I was a law student, I saw
the defendant whisper something to
his attorney and then the attorney
had me excused on a peremptory."
So Mrs. Seese! never made it all
the way to the jury box but she came
closer than most of us will. And for all
of us the chance, if it comes at all, will
be limited to the duration of our law
school careers.
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